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United States Court of Appeals fo|r the 

District of Columbia 


No. 6420. 

Donberry Corporation, Petitioner, 


Guy T. Helvering, Commissioner of Internal Revenue. 


Docket No. 59240. 
Donberry Corporation, Petitioner, 


Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Petitioner: Robert H. Rissinger, C. P. A., Horace P. 
Griffith, C. P. A., W. G. Gardiner, Esq., James M. Earnest, 
Esq. 

For Respondent: J. M. Leinenkugel, Esq. 


1931. 


Docket Entries. 

Transferred to Mr. Black, 2/^9/34. 


July 9. Petition received and filed. Taxpayer Notified. 

(Fee paid.) j 

July 9. Copy of petition served on General Counsel. 

July 23. Answer filed by General Counsel. 

Aug. 3. Copy of answer served on taxpayer—General 
Calendar. 

1933. 

Feb. 7. Hearing set March 8, 1933. j 

Mar. 6. Notice of appearance of Horace P. Griffith 4s coun¬ 
sel filed. I 
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Oct. 17. 
Xov. 13. 

Dec. 13. 
Dec. 13. 

1934. 
May 16. 

Mav 17. 
Aug. 10. 

Auc r . 10. 


Aug. 24. 
Xov. 20. 
Xov. 23. 


Xov. 


9*3 

— • / • 


Xov. 23. 


Xov. 23. 

9 


1935. 
Jan. 18. 
Jan. 21. 


Feb. 11. 


Motion to place on the Reserve Calendar filed by 
taxpayer. 3/6/33 granted. 

Hearing set Xov. 13, 1933. 

Hearing had before Mr. Smith on the merits. Stip¬ 
ulation of facts filed. Briefs due Dec. 13, 1933. 

Brief filed by taxpayer. 

Brief filed by General Counsel. 


Opinion rendered—Eugene Black, Division 15. 
Decision will be entered for respondent. 

Decision entered—Division 15, Eugene Black. 

Motion to vacate decision and for reconsideration 
filed by taxpayer. 

Xotice of appearance of W. G. Gardiner and 
James M. Earnest as counsel filed. 

Order denying petitioner’s motion to vacate deci¬ 
sion and for reconsideration, entered. 

Motion to fix amount of bond in the amount of 
$1£),500.00 filed by taxpayer. Granted. 

Stipulation for review by the U. S. Court of Ap¬ 
peals of District of Columbia, filed. 

Supersedeas bond in the amount of $19,500.00 ap¬ 
proved and ordered filed. 

Petition for review by U. S. Court of Appeals of 
District of Columbia with assignments of error 
filed by taxpayer. 

Proof of service filed by taxpayer. 


Praecipe with proof of service thereon filed. 

Order enlarging time to Feb. 11, 1935 for trans¬ 
mission and deliverv of record entered. 

Order enlarging time to Feb. 21, 1935 for trails- 
mission and deliverv of record entered. 
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3 Filed July 9^ 1931. 

United States Board of Tax Appeals. 

Docket No. 59240. j 

Donberry Corporation, 101 Park Avenue, New Yorjs, N. Y., 

Petitioner, 

I 

v. ! 

I 

Commissioner of Internal Revenue, Respondent. 

I 

Petition. j 

i 

The above named petitioner hereby petitions fcir a re¬ 
determination of the deficiencv set forth by the (jommis- 
sioner of Internal Revenue in his notice of deficiency 
IT :AR :A-5 :HFN-60D, dated May 27, 1931, and as a basis 
of its proceeding alleges as follows: 

1. Petitioner is a corporation chartered June lij), 1925, 

under the laws of the State of New York with its principal 
office at 101 Park Avenue, New York, N. Y. j 

2. The notice of deficiency (a copy of which is attached 

and marked exhibit A) was mailed to petitioner bn May 
27, 1931. ! 

3. The tax in controversy is income tax for the calendar 

year 1928 and for $10,698.71. j 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following error: 

The Commissioner of Internal Revenue computed the tax 
on the basis of a separate return, instead of on the basis of 
a consolidated return as filed by petitioner. 

5. The facts upon which petitioner relies as the basis of 

this proceeding are as follows: ] 

(a) Petitioner in the year 1927 was a member of |an af¬ 
filiated group, which was composed of the following cor¬ 
porations : l 

1. Donberry Corporation, the petitioner. This company 
had an authorized capital of $25,000 represented ^>y 250 
common shares of $100 par value, all of which was out¬ 
standing and of which Fred W. Gordon owned 50% and 
A. D. Berry owned 50%. 

2. Huntington Beach, Inc.: This company had an author¬ 
ized capital of $100,000 represented by 1,000 shares ox $100 
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par value, all of which was outstanding and of which 100% 
was owned by Donberry Corporation. 

4 3. 134 East 64th Street Corporation: This com¬ 
pany was chartered April 25, 1927, and its entire au¬ 
thorized and outstanding capital stock was owned by the 
Donberrv Corporation. The onlv activity of this company 
was to acquire a lease for the Donberry Corporation in 1927 
which it held until 1928. 

(b) The corporations which were members of the above 
affiliated group elected to file, and did file, separate returns 
for the calendar year 1927. 

(c) During 1927 254 West 54th Street Corporation was 
not a member of the above affiliated group. This company 
had an authorized capital of $50,000 composed of 500 com¬ 
mon shares of $100 par value, of which, during 1927, 
166% shares were owned by Fred W. Gordon, 166% shares 
were owned by Z. D. Berry, and 166% shares were owned 
bv Robert Podgur. 

(d) On January 12, 1928, Robert Podgur assigned cer¬ 
tificate =2 for 166% shares of 254 West 54th Street Cor¬ 
poration to Fred W. Gordon and Z. D. Berry, and on Janu¬ 
ary 18, 192S, certificate =4 was issued to Z. D. Berrv for 
83% shares, and certificate #5 was issued to Fred W. Gor¬ 
don for 83% shares. By this transfer Fred W. Gordon 
and Z. D. Berry each became the owners of 50% of the 
stock of 254 West 54th Street Corporation, and that Cor¬ 
poration became a member of the above affiliated group. 

(e) For the calendar year 1928 the affiliated group filed 
a consolidated return, without first having secured permis¬ 
sion of the Commissioner of Internal Revenue to change 
from the basis of filing which it had elected in 1927. 

(f) The election which the corporations which were mem¬ 
bers of the affiliated group made to file separate returns 
for the year 1927, was made by three corporations only, as 
254 West 54th Street Corporation was not affiliated during 
1927. For the vear 1928, because of the addition of 254 
West 54th Street Corporation to the group, conditions were 
entirely different than they were at the time the election 
to file separate returns was made. 

(g) Becausb of these changed conditions the members of 
the affiliated group deemed it desirable to file a consolidated 
return for 1928, and their intention in this respect is shown 

by the fact that they actually joined in the filing of 

5 such return. The members of the group also in- 
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tended to comply with all of the provisions of Itlie stat¬ 
ute with respect to the filing of a consolidate^ return, 
as evidenced by the fact that Certified Public Accountants 
were engaged to prepare the income tax returnj for the 
calendar year 1928. Officers of petitioner believecf that by 
the employment of Certified Public Accountants they had 
made prudent provision for compliance with the income tax . 
law and regulations. 

(h) The United States Board of Tax Appeals has held 

that where election to file separate returns was made for 

the vear 1922 that a consolidated return could not be filed 
•> 

for 1923 without permission of the Commissioned; and in 
Central Supply Company (21 B. T. A. 835) with deference 
to the filing of a consolidated return for 1923, the Board 
stated: 

“Petitioners have no equitable right to file a consolidated 
return. Their right, if any they have, is a statutory right. 
If they bring themselves within the terms and conditions 
of the statute, their claim should be granted. If they fall 
without the ambit of the statute, their claim can not be 
granted.” 

In the present case although petitioner did not secure 
permission of the Commissioner to change the basis of filing 
prior to the filing of the 1928 return, its officers did exercise 
due care with respect to compliance with all statutory re¬ 
quirements, as they employed persons who were Known to 
lie skilled in these matters. 

In the minds of the officers of petitioner, therefore, the 
proposed assessment of $10,698.71 against petitioner, and 
the proposed assessment of $2,249.56 against Huntington 
Beach, Inc*., an affiliated corporation, amounts to the as¬ 
sertion of a penalty of $12,946.27 for a technical breach of 
statutory requirements. The request for permission to 
change the basis of filing, if it had been made, wo^ild have 
been for good cause, and of a nature which woqld have 
justified the Commissioner in granting it; and it should be 
noted that exactly the same conditions, that is, the Addition 
of a corporation to an affiliated group, affords the group a 
new election as to the basis of filing under the statute gov¬ 
erning 1929 and subsequent years. 

Even though petitioner’s right to file a consolidated re¬ 
turn is a statutory one, it appears that a serious injustice 
will be done if a deficiency of $10,698.71 is found and as¬ 
sessed against petitioner through its failure to technically 
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comply with the requirements of the statute, in view 
G of the fact that the officers of the petitioner had 
taken all of the precautions which prudent business 
men would deem necessary to secure full compliance there¬ 
with. 

This petition, therefore, is made solely on the grounds 
that the assessment of additional tax under the circum¬ 
stances in this case assumes the nature of a penalty for 
a minor breach of statutory requirements; that the amount 
of additional tax proposed is wholly disproportionate to 
the technical omission of the petitioner; that petitioner in¬ 
tended to comply with all requirements of the statute, and 
used due care in its efforts to comply therewith; and that 
the assessment of the tax under these circumstances will 
effect an undue burden on the taxpayer and its stock¬ 
holders. 

The petition is also made in order that the determination 
of tax liability proposed by the Commissioner of Internal 
Revenue may not become final until the result of the appeal 
of the Ohio Mining Company (20 B. T. A. 1062) is known. 

Wherefore, the petitioner prays that this Board may 
hear the proceeding and order a redetermination of income 
tax liability, and a cancellation of the deficiency proposed 
bv the Commissioner of Internal Revenue. 

ROBERT H. RISSIXGER, C. P. A. (Pa.) 

Counsel for Petitioner . 

1200 Bankers Trust Building, Philadelphia, Pa. 

State of New York, 

County of New York, ss: 

Fred W. Gordon, being duly sworn, says that he is 

Treasurer of Donberry Corporation, the petitioner above 

named, and that he is dulv authorized to verifv the fore- 
' » 

going petition; that he has read the foregoing petition, and 
is familiar with the statements contained therein, and that 
the facts stated are true, except as to those facts stated 
to be upon information and belief, and those facts he be¬ 
lieves to be true. 

FRED W. GORDON, 

101 Park Avenue, New York, N. Y. 

Sworn and subscribed before me this 3rd dav of Julv, 
1931. 

[seal. ] FLORA M. FOX, 

Notary Public . 
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Notary Public, New York County. Certificate j filed New 
York County, Clerk’s No. 232, Register No. 2F12G. Com¬ 
mission expires March 30, 1932. 

7 Exhibit A. 

Treasury Department, Washington. 

P-2-28. 

Office of Commissioner of Internal Revenue. 

• ! 

I 

May 2|, 1931. 

Donberrv Corporation, 

101 Park Avenue, 

New York, N. Y. 

•Sirs : 

You are advised that the determination of your tax 
liability for the year 1928 discloses a deficiency of $10,- 
698.71, as shown in the statement attached. 

In accordance with section 272 of the Revenue Act of 
1928, notice is lierebv given of the deficiencv mientioned. 
Within sixty days (not counting Sunday as the sixtieth 
day) from the date of the mailing of this letter, you may 
petition the United States Board of Tax Appeals for a re¬ 
determination of vour tax liabilitv. 

However, if you do not desire to petition, yob are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Washing¬ 
ton, D. C., for the attention of IT:C:P-7. The signing of 
this agreement will expedite the closing of your return by 
permitting an early assessment of any deficiency jand pre¬ 
venting the accumulation of interest charges, sincp the in¬ 
terest period terminates thirty days after filing! the en¬ 
closed agreement, or on the date assessment Js made, 
whichever is earlier; whereas if no agreement is filed, in¬ 
terest will accumulate to the date of assessment of the 

deficiencv. 

•> 


Respectfully, 



DAVID BURNE' 

r. 


Commist 

doner , 


By J. C. WILMER, 
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Enclosures: Statement Form 882, Form 870, Schedules 
1 to 4, inclusive. 

8 Statement. 

IT :AR :A-5. HFN-60D. 

Returns Examined. 


Year. 

Parent Company: 

Donberry Corporation, New York, New York . . 1928 
Subsidiary Companies: 

Huntington Beach Corporation, New York, New 

York . 1928 

254 West 54th Street Corporation, New York, 

New York . . 1928 

Huntington Beach Corporation and 254 West 54th Street 
Corporation have been held to be not affiliated with your 
corporation within the purview of section 142(a) and 142(c) 
of the Revenue Act of 1928 for the reason that your cor¬ 
poration elected to file a separate return for the year 1927. 
The return for the taxable year 1928 must be on the same 
basis since no permission to change has been granted by 
the Commissioner. 


Tax Liabilitv. 
Donberry Corporation. 


Year Tax liability. Tax assessed. Deficiency. 

1928 .. $13,556.9S $2,858.27 $10,698.71 


In making the adjustments producing the results stated 

above, consideration was given the revenue agent’s report, 

a copy of which was furnished you. These adjustments 

are explained in the attached schedules 1 to 4, inclusive. 

Consents which will expire December 31, 1931 except as 

extended by the provisions of section 277 of the Revenue 

Act of 1928 are on file for the vear 1928. 

* 

9 Consideration has been given to the statements 

made in vour brief and at conference of Mav 4, 1931. 
The action of the Unit in determining the tax liabilitv of the 
taxpayer, Huntington Beach Inc., 254 West 54th Street 
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Corporation and 134 East G4th Street Corporation upon the 

basis of separate returns for the taxable year is sustained. 

For your information vou are referred 10 the eas(|;s of Cen- 
» «/ 

tral Supply Company, 21 B. T. A. 833, and Imperial Insur¬ 
ance Company, 19 B. T. A. 1068. j 

A copy of this communication has been addressed to your 
representatives, Griffith, Hockey and Company ip accord¬ 
ance with power of attorney on file. 

i 

10 Donberrv Corporation. Year Ended December 31, 

1928. 

Schedule 1. 

Net Income. 

Net income as disclosed by return . $26,805.28 

As corrected. 112,974.84 


Net adjustment . $86,169.56 

i 

Unallowable deductions and additional in¬ 
come : 

(a) Loss—254 West 54th Street Corporation.. $100,333.70 

Non-taxable income and additional de¬ 
ductions : 

(b) Huntington Beach Corporation . 14,164.14 

Net adjustment as above . $86,169.56 

Schedule 2. 

| 

Explanation of Items Changed. 


(a) The loss of the 254 West 54th Street Corporation is 
excluded in determining the income of the taxpayer as con¬ 
solidation is denied for the taxable year. The taxpayer 
elected to file separate returns in 1927 for two of the three 
companies which are in the affiliated group in 1928. The 
election made in 1927 is binding for 1928 under the pro¬ 
visions of article 731 of the Revenue Act of 1928 and the 
Donberrv Corporation is required to file a separat^ return. 

(b) For similar reasons the income of the Huptington 
Beach Corporation is eliminated from the reportecj income 
of the taxpayer. 
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Schedule 3. 
Computation of Tax. 
Income Tax. 


Net income for taxable year. $112,974.84 

Income tax 12% . $13,556.98 

Tax previously assessed. 2,858.27 

Additional tax to be assessed. $10,698.71 


See schedule 4 for Allocation of Tax. 

11 Donberrv Corporation. Year Ended December 31, 

1928. 

Schedule 4. 

Allocation of Tax Originallv Assessed on Consolidated 

Return. 

Net income Tax 

Company. returned. Percent. assessed. 

Donberrv Corporation . . $112,974.S4 8S.8593 $2,858.27 

Huntington Beach Cor¬ 
poration .. 14,164.14 11.1407 358.36 

254 West 54th Street Cor¬ 
poration . (100,333.70) . . 

Total . .,. $26,805.28 100.00 

Tax originally assessed. $3,216.63 

12 [Stamp:] United States Board of Tax Appeals. 
Filed Jul. 23, 1931. 

United States Board of Tax Appeals. 

Docket No. 59240. 

Donberry Corporation, Petitioner, 

v. 

> 

Commissioner of Internal Revenue, Respondent. 

A'nswer. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev- 
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cnne, in answer to the petition of the above-n^med tax¬ 
payer, admits and denies as follows: j 

(1) (2) (3). Admits the allegations contained in para¬ 
graphs 1, 2 and 3. | 

(4) . Denies the assignments of error contained in para¬ 
graph 4 of the petition. | 

(5) (a) 1-2-3, (b)-(h). Denies the allegations off fact con¬ 

tained in paragraph 5, subdivisions (a), 1, 2, 3; 03) to (h), 
inclusive, of the petition. | 

Denies generally and specifically each and evet*y allega¬ 
tion contained in the petition not hereinbefore jadmitted, 
qualified or denied. 

Wherefore, it is prayed that taxpayer’s ajppeal be 
denied. 

(Signed) C. M. CHAREST, | 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: | 

J. M. LEINENKUGEL, 

T. G. HISTON, 

Special Attorneys , 

Bureau of Internal Revenue. 

7/22-31. 

13 United States Board of Tax Appeals. I 

Docket No. 59240. i 

l 

| 

Don berry Corporation, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Stipulation as to Facts. 

It is hereby stipulated and agreed by and between the 
parties hereto that the following facts may be taken as 
true without prejudice however to the right of either party 
to introduce further and additional facts not inconsistent 
with the facts herein stipulated: | 

1. That during the year 1927 petitioner was a inember 
of an affiliated group, which "was composed of the i follow¬ 
ing corporations: j 
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Donberry Corporation, which company had an author¬ 
ized capital of $25,000 represented by 250 common shares 
of $100 par value, all of which was outstanding, and of 
which Fred W. Gordon owned 50% and Z. D. Berry 
owned 50%. 

Huntington Beach, Inc., which company had an author¬ 
ized capital of $100,000, represented by 1,000 shares of 
$100 par value, all of which was outstanding and of which 
100% was owned by the Donberry Corporation. 

134 East 64th Street Corporation, which company was 
chartered April 20, 1927, and its entire authorized and out¬ 
standing capital stock was owned by Donberry Corpora¬ 
tion. 

2. That the three corporations listed above elected to file 
and did file separate income tax returns for the year 1927. 

3. That on January 18, 1928, and thereafter during the 
year 1928, petitioner was a member of an affiliated group 
composed of Donberry Corporation, Huntington Beach, 
Inc., 134 East 64th Street Corporation, and 254 West 54th 
Street Corporation. The last named company had an au¬ 
thorized capital of $50,000, consisting of 500 shares of com¬ 
mon stock of $100 par value, of which 50% was owned by 

Fred W. Gordon, and 50% was owned by Z. D. Berry 
14 from January 18, 1928, to December 31, 192S. 

4. That Donberry Corporation, Huntington Beach, 
Inc*., 134 East 64th Street Corporation, and 254 West 54th 
Street Corporation joined in the filing of a consolidated 
return for the year 1928, without first having secured per¬ 
mission of the Commissioner of Internal Revenue to change 
the basis of filing which had been elected by Donberry Cor¬ 
poration, Huntington Beach, Inc., and 134 East 64th Street 
Corporation in 1927. 

HORACE P. GRIFFITH, 

Counsel for Petitioner. 

E. BARRETT PRETTYMAN, 

Counsel for Respondent. 

March 7, 1933. 
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15 United States Board of Tax Appeals. ! 

Docket Nos. 59239, 59240. Promulgated May 16, 1934. 

i 

Huntington Beach, Inc., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Donberry Corporation, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Affiliated Corporations—Binding Effect of Election to 
File Separate Returns.—In 1927 three corporations were 
affiliated and elected to file separate returns. In January 
1928 another corporation came into the affiliation Held, 
the four corporations were not entitled to file consolidated 
returns for the year 1928, not having obtained the per¬ 
mission of the Commissioner so to do. 

Horace P. Griffith, C. P. A., and Robert H. R|ssinger, 
C. P. A., for the petitioners. 

J. M. Leinenkugel, Esq., for the respondent. 

Opinion. 

Black : 

These proceedings are for the redetermination of defi¬ 
ciencies in income tax for 1928 of $2,249.56 in the case of 
Huntington Beach, Inc., and $10,698.71 in the case of the 
Donberry Corporation. The petitions allege that the re¬ 
spondent erred in computing the tax liabilities of the pe¬ 
titioners upon the basis of separate returns instead of on 
the basis of a consolidated return as filed by tjie peti¬ 
tioners. 

The facts were stipulated as follows: 

1. That during the year 1927 petitioners were members 
of an affiliated group, which was composed of the follow¬ 
ing corporations: 

Donberry Corporation, which company had an author¬ 
ized capital of $25,000 represented by 250 common shares 
of $100 par value, all of which was outstanding, and of 
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which Fred W. Gordon owned 50% and Z. D. Berry 
owned 50%. 

Huntington Beach, Inc., which company had an author¬ 
ized capital of $100,000, represented by 1,000 shares of 
$100 par value, all of which was outstanding and of which 
100% was owned by the Donberry Corporation. 

134 East 64th Street Corporation, which company was 
chartered April 20, 1927, and its entire authorized and out¬ 
standing capital stock was owned by Donberry Corpora¬ 
tion. 

2. That the three corporations listed above elected to 
file and did file separate income tax returns for the vear 
1927. 

16 3. That on January IS, 192S, and thereafter dur¬ 

ing the year 1928, petitioner was a member of an 
affiliated group composed of Donberry Corporation, Hunt¬ 
ington Beach, Inc*., 134 East 64th Street Corporation, and 
254 West 54th Street Corporation. The last named com¬ 
pany had an authorized capital of $50,000, consisting of 
500 shares of common stock of $100 par value, of which 
50% was owned by Fred W. Gordon, and 50% was owned 
by Z. D. Berry from January IS, 192S to December 31, 192S. 

4. That Donberry Corporation, Huntington Beach, Inc., 
134 East 64th Street Corporation, and 254 West 54th 
Street Corporation joined in the filing of a consolidated 
return for the year 192S, without first having secured per¬ 
mission of the Commissioner of Internal Revenue to change 
the basis of filipg which had been elected by Donberry Cor¬ 
poration, Huntington Beach, Inc., and 134 East 64th Street 
Corporation in 1927. 

Section 142 of the Revenue Act of 1928 provides in part 
as follows: 

Sec. 142. Consolidated Returns of Corporations—Tax¬ 
able Year 1928. 

(a) Consolidated Returns Permitted.—Corporations 
which are affiliated within the meaning of this section 
may, for the taxable year 1928, make separate returns or, 
under regulations prescribed by the Commissioner with 
the approval of the Secretary, make a consolidated return 
of net income for the purpose of this title, in which case 
the taxes thereunder shall be computed and determined 
upon the basis of such return. If return for the taxable 
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year 1927 was made upon either of such teases, return for 
the taxable year 1928 shall be upon the same basis unless 
permission to change the basis is granted joy the Commis¬ 
sioner. | 

1 . 

Petitioners admit that the three corporations, Donberrv 
Corporation, Huntington Beach, Inc., and 1134 East 64th 
Street Corporation, which were affiliated i^i 1927, elected 
to file separate returns for that year, and! they concede 
that if no change had been made in the affiliated group the 
corporations would not have been entitled to file a con¬ 
solidated return for the vear 1928 without first securing 
permission from the Commissioner. j 

Petitioners contend however that bv reasdn of another 
corporation coming into the affiliation on January 18, 1928, 
to wit, the 254 West 54th Street Corporation,'there was a 
new affiliated group and the taxpayers becamlp entitled to 
a new election and had the right to file a consolidated re¬ 
turn for the period January 18 to December 3\1, 1928. 

For the year 192S the Donberrv Corporation had a net 
income of $112,974.84 and the Huntington Beach Corpora¬ 
tion had a net income of $14,164.14. The 134 East 64th 
Street Corporation had neither income nor losses for 1928 
and the new affiliate, the 254 West 54th Street Corpora¬ 
tion, had a loss of $100,333.70. ' 

The Board has held contrary to the contention made by 
petitioners in several cases. Imperial Assurance Co., 19 
B. T. A. 1068; Peerless Pattern Co., 29 B. T. A.i767. Cf. 

Duke Power Co. v. Commissioner , 44 Fed. l(2d) 543; 
17 Dr. Pepper Bottlinp Co. v. Commissioner —Fed. (2d) 

—(C. C. A., 5th Cir., Mar. 24, 1934). Petitioners 
cite our decision in Albert Leon & Son, Inc., 29 B. T. A. 
251, in support of their contention. 1 

In that case we held that where two affiliated Corpora¬ 
tions filed separate returns for 1927 and the affilia¬ 
tion was terminated at the end of that year ancj a new 
group of seven corporations was formed in 1928; which 
included the two corporations formerly affiliated, tjie new 
group had an election to file a consolidated return! under 
section 142 (a) of the Revenue Act of 1928. We based our 
decision in the Leon & Son, Inc., case on the fact that the 
affiliation of two of the corporations in the year 19^7 was 
terminated at the end of that year and that an entirely 
new group was formed in 1928. 1 

4—6420a 
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That this was the basis of our distinction in the Leon & 
Son, hie., case from the Board cases heretofore cited was 
made plain in our opinion, from which we quote as follows: 

The applicable statute, section 142 (a) of the Revenue 
Act of 1928, has provided a limitation on the right of elec¬ 
tion for 1928 where an affiliation existed and an election 
was made in the prior year. Under earlier revenue acts 
(in which the applicable sections of the statute are prac¬ 
tically identical with the one before us) it has been held 
that where an election has been made and separate re¬ 
turns liled by affiliated corporations, the addition to the 
affiliated group of one or more corporations in a succeed¬ 
ing year does not entitle the several companies to make 
a new election to file a consolidated return without the con¬ 
sent of tlie Commissioner. Bowie Lumber Co., Ltd., 20 
B. T. A. 342; B. Mifflin Hood Brick Co., 19 B. T. A. 785; 
Imperial Assurance Co., 19 B. T. A. 1068; Swift & Co. v. 
United States; 38 Fed. (2d) 365. And in those cases where 
affiliation existed during the prior year and a consoli¬ 
dated return had been filed, the corporations thereafter 
coining into the group had no right of election to file a 
separate return because it was required that a consoli¬ 
dated return include the entire group. Southern Power 
Co., 17 B. T. A. 962; affd., Duke Power Co. v. Commis¬ 
sioner, 44 Fed. (2d) 543; certiorari denied, 282 U. S. 903; 
Park Avenue Corp., 20 B. T. A. 288; Fontana Union Water 
Co., 24 B. T. A. 1045. Seemingly, the 1928 Act, together 
with Regulations 74, article 731 et seq., promulgated there¬ 
under, requires no change in the rules laid by these de¬ 
cisions with respect to returns of affiliated corporations 
for the taxable year 1928, but, as we see it, we have in the 
case at bar not the addition of new members to a continu¬ 
ing affiliated group, but a dissolution of the group pre¬ 
viously existing and the creation of a new group. [Empha¬ 
sis supplied.] 


Another case which petitioners cite in support of their 
contention is Marvel Equipment Co. v. Commissioner, 67 
Fed. (2d) 354, reversing the Board’s decision at 26 B. T. 
A. 515. In the Marvel Equipment Co. case the conclusion 
of the court appears to be based largely on the fact that 
the affiliated group in 1927 had a different parent com¬ 
pany than the: affiliated group had in 1925 and 1926. 
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The emphasis on the importance of the parent corpora¬ 
tion is touched upon by the court in its opinion in[ the recent 
case of Dr. Pepper Bottlinq Co. v. Commissioner, 
18 supra, where the following language is usled: 


Where one of several affiliated corporations, 


especially 


if it is the one having dominant control, elects to file 
a separate income tax return by filing such j a return, 
the other affiliated corporations are deprived of the right 
to file a consolidated return in the absence of a granting 
by the Commissioner of Internal Revenue of a permission 
to do so. Duke Power Co. v. Commissioner of Internal 
Revenue, 44 Fed. (2d) 543, certiorari denied, 282 U. S. 903. 

; I 

The stipulated facts in the instant case show that the 
Donberry Corporation was the parent corporation when 
the election to file separate returns was made in j 1927 and 
it continued to remain tlie parent corporation | in 1928. 
We see no evidence that the affiliation which existed in 
1927 was terminated or broken up in 1928. Hence we hold 
that petitioners have no right to file a consolidated return 
for 1928 without first securing the consent of the [Commis¬ 
sioner. | 

We think this holding is not in conflict with Albert Leon 
& Son, Inc., supra, and Marvel Equipment Co. v. Com¬ 
missioner, supra, but is entirely consistent therewith. We 
concede it is in conflict with Stonecja Coke & Cotyl Co. v. 
Commissioner, 57 Fed. (2d) 1030, reversing the [Board’s 
decision at 21 B. T. A. 835. The facts of that c^se were 
verv similiar to those of the instant case. The 'decision 


has given the Board much concern, and it is only 1 


after a 


full and most respectful consideration that we fijiul our¬ 
selves unable to adopt it as the uniform rule for this Board 
to follow. This is especially so in view of the later empha¬ 
sis by the court in the Marvel case of the question whether 
the parent or dominant corporation remained identical, 
and also in view of the reasoning of the Circuit Cjourt oi 
Appeals for the Fifth Circuit in reaching its conclusion in 
Dr. Pepper Bottlinq Co. v. Commissioner, supra. Tfor this 
reason we regard tlie present proceeding as requilting re¬ 
newed consideration of the question. I 

If the mere addition of a member to an affiliated group 
without any change in the dominant parent worked such 
a change in the situation as to give the affiliated g^oup a 
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new election, then that part of section 142 (a) of the Reve¬ 
nue Act of 1928, which reads “If return for the taxable 
year 1927 was made upon either of such bases, return for 
the taxable year 1928 shall be upon the same basis unless 
permission to change the basis is granted by the Commis¬ 
sioner” would not mean very much. An affiliated group 
which had elected to tile separate returns could, by the 
mere creation of a new corporation, establish a new elec¬ 
tion and thus file a consolidated return as a matter of right, 
despite the Commissioner’s nonpermission or even his ex¬ 
press disapproval. We think it is not to be assumed that 
Congress would have imposed this express restriction upon 
the voluntary election given corporate taxpayers 
19 and yet leave open such an obvious means of its cir¬ 
cumvention and frustration. It must be borne in 
mind that the: requirement for securing the Commission¬ 
er’s permission is not merely a regulatory requirement 
laid down by the administrative officer, but is an express 
statutory condition of the legislation itself. Congress 
might have withheld anv recognition of consolidated re- 
turns or any election, and therefore the condition is a 


necessary incident of the grant. Especially apt, in such 
circumstances, is the Supreme Court’s admonition in Rock 
Island A. <f* L.\ R. Co. v. United States, 254 U. S. 141, that 
“Men must turn square corners when they deal with the 
government. If it attaches even purely formal conditions 
to its consent to be sued, those conditions must be com¬ 


plied with. *i * At all events the words are there 
in the statute and the regulations, and the Court is of 
opinion that they mark the conditions of the claimant’s 
right." 

V ’ 

A case often cited having to do with the effect of addi¬ 


tions or subtractions to the affiliated group is Swift <£ Co. 
v. United States, 38 Fed. (2d) 319. In that case there were 
HO or more corporations, of which Swift & Co. was the 
dominant parent corporation. 

Suppose that Swift & Co., the dominant parent corpora¬ 
tion in 1927, had elected that the group file separate re¬ 
turns and in 1928 another subsidiarv had been added in 


the same manner as the 254 West 54th. Street Corporation 
was added to the affiliated group in the instant case, with¬ 
out any change in the dominant parent corporation. Would 
it be contended that the mere addition to the group of 
this one new affiliate, without any change in the dominant 
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parent corporation, would give the group the rijght of a 
new election and enable the corporations to tile a single 
consolidated return without first securing the consent of 
the Commissioner? We think not. Under such circum¬ 
stances the group would not be permitted to file aj consoli¬ 
dated return without first securing the consent of tjlie Com¬ 
missioner. ! 

We think the weight of authority supports tjie Com¬ 
missioner in his determination in the instant casp and is 
against the contention made by petitioners. j 

Reviewed by the Board. j 

Decision will be. entered for respondent. j 

Smith, Stekniiagen, and Arundell dissent. [ 

20 United States Board of Tax Appeals, Washington. 

Docket No. 59240. 

Don berry Corporation, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

i 

Decision. 

Pursuant to the determination of the Board, as sjst forth 
in its report promulgated May 16, 1934, it is | 

Ordered and decided: That there is a deficiency of 
$10,698.71 for the year 1928. 

[Seal U. S. Board of Tax Appeals.] 

(S.) EUGENE BLACK|, 

Enter: Entered May 17, 1934. Member. 

21 [Stamp:] United States Board of Tax Appeals. 

Filed Aug. 10, 1934. 

United States Board of Tax Appeals. 

Docket Nos. 59,239, 59,240. 

Huntington Beach, Inc., Donberry Corporation, 

Petitioners, 

vs. 

The Commissioner of Internal Revenue, Respondent. 

Motion to Vacate Board's Decision and for Reconsideration. 

Comes now the petitioners, Huntington Beach, Inp., and 
the Donberry Corporation, by their attorneys, and move the 
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Board for reconsideration in the above entitled cases, and 
further that an order be entered vacating and setting aside 
the decision ofi the Board entered on, to-wit, the 17th day of 
May, 1934, whereby it was ordered and decided that in ac¬ 
cordance with its findings of fact and opinion promulgated 
on, to-wit, the 16th dav of Mav, 1934, there was a deficiencv 
in income tax for the year 1928, of $2,249.56 in the case of 
Huntington Beach, Inc., and of $10,698.71 in the case of 
Donberrv Corporation; and assigns as reasons therefor 
the following: 

The Board's order is based upon its answer to the follow¬ 
ing question: 

Did the petitioners and their affiliates have the right to 
file a consolidated return for the year 1928, where 
22 three members of the group were affiliated and filed 
separate returns for the year 1927? 

It is submitted as hereinafter more particularly shown 
that the decision of the Board in this proceeding is contrary 
to law and is based on a harsh and erroneous construction 


or interpretation of the controlling statute. 

In its negative answer to the sole question presented in 
this proceeding, the Board relied in part upon its own deci¬ 
sions reached in the case of Imperial Assurance Co. 19 
B. T. A. 106S and the case of Peerless Pattern Co., 29 


B. T. A. 767; and also relied upon its decisions reached in 
the case of Duke Power Company v. Commissioner, affirmed 
in 44 Fed. (2nd) 543 and its decision reached in the case of 
Dr. Pepper Bottling Co. v. Commissioner, affirmed in 69 
Fed. (2nd) 768. After a careful review and study of the 
decisions reached in the Peerless case and the Imperial 
case, Supra, it is thought that these two cases are some¬ 
what in point And can be cited as sustaining the proposition 
of law which the respondent contends for. As regards the 
decisions reached in the Duke Power Co. case, supra, and 
the Dr. Pepper Bottling Co. case, supra, however, it is 
respectfully submitted that while these two cases do raise 
or present issues of law somewhat analogous to the propo¬ 
sitions of law raised in the instant proceedings, they can¬ 
not be cited as primary authority for the proposition of law 
which respondent urges. 

In the instant proceeding the Board was called upon to 
construe and interpret the meaning of Section 142 (a) of 
the Revenue Act of 1928 which provides as follows: 
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23 “Corporations which are affiliated wjithin the 
meaning of this section may, for the taxable year 

1928, make separate returns or, under regulations pre¬ 
scribed by the Commissioner with the approval of the Secre¬ 
tary, make a consolidated return of net income for the pur¬ 
pose of this title, in which case the taxes thereunder shall 
be computed and determined upon the basis of such return. 
If return for the taxable year 1927 was made upon either 
of such bases, return for the taxable year 1928 shall be made 
upon the same basis unless permission to change the bases 
is granted by the Commissioner.” 

According to the stipulated facts submitted in tljie instant 
proceeding, the petitioners of course admit that [the three 
corporations, that is to say, Huntington Beach, I|nc., Don- 
berry Corporation and 134 East 64th Street Corporation 
were affiliated within the meaning of the Act in I the year 
1927, and elected to file separate returns for that year, but 
the petitioners’ contention is that by reason of another cor¬ 
poration coming into the affiliation on January l$th, 1928, 
to-wit, the 254 AVest 54th Street, Corporation, there was a 
new affiliated group and the taxpayers became enti tled to a 
new election and had the right to file the consolidate- return 
for the period of January ISth to December 31st, 1928. 

In the Duke Power Co. case, supra, the court field that 
subsidiary corporations were not entitled to file a consoli¬ 
dated return of income, where the parent corporation 
elected to file a separate income tax return. It appeared in 
this case that one of the subsidiaries owned the stobk of the 
other and by making a consolidated return sought ;o cancel 
out items received by one company from the other which 
represented interest on one side and deficit in account of 
the other company. The court held that the {Revenue 

24 Act of 1921, Sec. 240 (a) provides for miking of 
consolidated returns by affiliated corporations and 

that by this statute Congress assumed the existence of 
dominant control over all corporations and afforped two 
methods for returning income for taxation, that isj to say, 
by either separate returns or by a single consolidated re¬ 
turn. It therefore reached the conclusion as notep above 
that subsidiary corporations were not entitled to file con¬ 
solidated returns where the parent corporation had elected 
to file a separate return. 
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In the case of Dr. Pepper Bottling Co., supra, the court 
held that the filling of separate income tax returns by one 
of several affiliated corporations deprives others of the 
right to file a consolidated return in the absence of consent 
of the Commissioner. More specifically it appears that the 
court held that consolidated return for 192G may not be filed 
where, throughout the year 1926, petitioner was affiliated 
with a parent corporation that filed a separate return for 
its fiscal year ending June 30, 1926, and later obtained 
permission to change its accounting period to the calendar 
year basis, but did not ask permission to file a consolidated 
return with the petitioner. The court concluded that the 
filing of the separate return by the parent corporation con¬ 
stituted an election which precluded the petitioner from the 
benefit of a consolidated return. 

In neither of the above cases referred to, does it appear 
that the same factual set up exists as in the instant cases, 
nor does it appear that the same proposition of law is in¬ 
volved. It would seem therefore, that in accordance with 
elementary principles, neither of these cases are dis- 
25 positive of the question herein raised. When viewed 
in this light it would seem that the Board has ap¬ 
parently attached undue significance to the holdings in the 
above cases, because in the instant cases the primary aspect 
of the situation does not resolve itself into the propriety of 
either the right of the parent corporation or its affiliates 
to exercise the right of election, but it goes further than 
this, in that the, real issue is whether or not the new affiliated 
group of 1928 had the right to file a consolidated return, or 
whether it was bound by the prior election of the affiliated 
group of 1927. 

The question of how the election to file the consolidated 
return or separate returns was to be exercised under sec¬ 
tion 240 of the Revenue Act of 1921 (which is similar to that 
section of the act of 1928 under consideration) was consid¬ 
ered in Solicitor's Memorandum 2683 (C. B. June 1925, p. 
238). In that memorandum the following language was 
used: 

“The language of section 248 is specific. It states ‘cor¬ 
porations which are affiliated # * * may make separate 
returns or # j * * make a consolidated return.’ This 

language can mean but one thing; that the group as a whole 
may render individual corporate returns or that the group 
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as a whole may render a consolidated return. Tjliis office is 
therefore of the opinion that where a group of corporations 
are affiliated within the meaning of Section 2*i()B of the 
Revenue Act of 1921, they must for any taxable year be¬ 
ginning on or after January 21, 1922, either elect to file one 
consolidated return for the entire group or individual re¬ 
turns for each corporation.'’ (Underscoring oijrs.) 

It will be observed that Section 142 (a) of till 1928 Act 
as quoted above, does not use the term, “affiliated group”, 
“taxable group”, “unit” or “entity”. It does (not neces¬ 
sarily follow, however, that no rights or ’(privileges 

26 are granted to an “affiliated group”, “uniti” or “en¬ 
tity”, since the language used is plain, explicit and 

unequivocable to the effect that “corporations which are 
affiliated * * * may make separate returns o}* * * * 
make a consolidated return.” Conceding that | once the 
right of election is exercised by the members of aij affiliated 
group in accordance with the act, that the method of filing 
the return mav not be changed as long as the laffiliation 
continues, without first securing the permission of the 
Commissioner, it is petitioners’ position that such (restraint 
continues so long as but no longer than the existence or 
continuation of the original affiliation. j 

In some of the adjudicated cases involving the j proposi¬ 
tion of law herein raised, it will be noted that neither the 
Board nor the Federal Courts who have had occasion to 
pass upon such cases, have always adhered to tlje policy 
of holding that this section of the Act must belliterallv 
and strictly construed, or that once an election is (made by 
an affiliated group that it cannot under any circumstances 
file a return in a different manner in the succeeding year, 
except by consent of the Commissioner. Some of the 
recent cases will suffice to establish our contention in this 
respect. 

For example, in the case of Leon & Son, In<f. in 29 
B. T. A. 251, the Board decided that an affiliated group in 
1928 had a right to join in the filing of a consolidate^ return 
in 1928 even though two members of this group had ^hereto¬ 
fore been affiliated and had filed separate returns, j 

In the case of Marvel Equipment v. Commissionelr of In¬ 
ternal Revenue, 67 Fed. (2nd) 354 the court ljield the 

27 fact that two corporations which became members 
of an affiliated group were affiliated durilng the 
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preceding taxable year and had filed separate income tax 
returns, did not preclude the newly affiliated group from 
filintr a consolidated return for the vear of affiliation; that 
separate returns or a consolidated return by affiliated cor¬ 
porations which may not be changed and made a different 
basis from that of the previous year without the consent 
of the Commissioner of Internal Revenue is return of par¬ 
ticular affiliated group as such. (Underscoring ours.) 

Again in the case of Pictorial Review v. Helvering, 68 
Fed. (2nd) 786, the court held that the filing of separate re¬ 
turns by affiliated corporations pursuant to mandatory 
regulations was not an election; hence where there was a 
change in regulations permitting tlie filing of consolidated 
returns in certain cases, it was proper to file an amended 
consolidated return to include corporations previously 
omitted from such consolidated return. 

Coming now to a consideration of the opinion promul¬ 
gated by the Board in these cases, and particularly to 
that portion as found at the bottom of page 4, it appears 
that the Board indulged in a lot of imaginary horribles in 
its disposition of these cases when it says as follows: 

“If the mere addition of a member to an affiliated group 
without any change in the dominant parent worked such a 
change in the situation as to give the affiliated group a new 
election, then that part of Section 142 (a) of the Revenue 
Act of 1928 which reads ‘If return for the taxable vear 
1927 was made upon either of such bases, returns for the 
taxable year 1928 shall be upon the same basis unless per¬ 
mission to change the basis is granted by the Commis¬ 
sioner’ would not mean very much. An affiliated group 
which had elected to file separate returns could by 
28 the mere creation of a new group establish a new 
election and thus file a consolidated return as a mat¬ 
ter of right, despite the Commissioner’s non-permission 
or even his expressed disapproval. AVe think it is not to be 
assumed that Congress would have imposed this expressed 
restriction upon the voluntary election given corporate 
taxpayers and yet leave open such an obvious means of 
its circumvention and frustration.” 

The indisputable facts in these cases show that the fourth 
corporation which was added to the affiliated group in 
the vear 192S was not created directlv or indirectlv bv 
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either tlie parent corporation or any of the subsidiaries 
in the affiliated group which existed in 1927. Tflie fourth 
corporation, namely, the 254 West 54th Street Corpora¬ 
tion, became affiliated with the affiliated group of 1927 by 
virtue of the fact that all of the stock in the latte! company 
were acquired by the affiliated interest. It would therefore 
seem elementary to suggest that acquisition of affiliates 
in this manner is entirelv separate and distinct! from the 
44 mere creation of a new corporation”, and doe^ not pro¬ 
vide “an obvious means of circumvention anq frustra¬ 
tion” of the law referred to by the Board. Sijffice it to 
say that each case must stand on its own facts and where 
as here that there is not the remotest suggestion of any 
fraud or deceptive practices on behalf of either tlie parent 
corporation or any of the affiliates in the group of 1927, it 
would seem that the Board prematurely raises puch pos¬ 
sibilities. 


In St onega Coke & Coal Co. v. Commissioner o 


if Internal 


Revenue, 57 Fed. (2nd) 1030 it is respectfully Submitted 
that the court in reversing the decision of the [Board of 
Tax Appeals lays down a fair and equitable [rule and 
lends expression to a reasonable and sensible in- 
29 terpretation of the statute and that the Board erred 


in not following this decision. In that lease 
court savs as follows: 


the 


“Under the provisions of the Act of 1918 affiliated cor¬ 
porations were required to file consolidated returns and 
have their liabilities computed on that basis. It was the 
legislative intent as expresed in the Act of 1921, to change 
the then existing law by conferring on affiliated corpora¬ 
tions in 1922, and to corporations which subsequently be¬ 
came affiliated, the right to make an election whether they 
would have their tax liability computed separately or to¬ 
gether. It would follow, therefore, that, where a non- 
affiliated corporation, in 1922, filed a separate return for 
that year, and in 1923 became affiliated with another cor¬ 
poration by the purchase of all of its stock, the Affiliated 
corporations would have the right to make the election 
provided for in the Act of 1921. It would seem to logically 
follow where affiliated corporations filed separate returns 
in 1922 and a change was made in their business unit 
and status in 1923 by the acquisition of all of the stock 
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of one or more additional corporations, that the new affili¬ 
ated group would have the right/’ 

The court then held that, where three affiliated corpora¬ 
tions filed separate income returns in 1922, and in 1923, 
the parent corporation acquired stock of a fourth corpora¬ 
tion, the new affiliated group are entitled to exercise the 
right of electioning whether tliev would file consolidated 
or separate returns. 

In the opinion rendered in the instant cases the Board 
, makes reference to the oft cited case of Swift & Co. v. U. S., 
38 Fed (2nd) 319. This was a case construing Section 240 
of the Revenue Act of 1918, which required affiliated cor¬ 
porations to file a consolidated return rather than to give 
them the right'of election, to file either a consolidated re¬ 
turn or a separate return as does Section 142 (a) of the 
Revenue Act of 1928. While therefore, not directly in 
point it does lay down certain rules of law with 
30 regard to the effect of additions or subtractions to 
the affiliated group, but apparently the Board en¬ 
tirely overlooks the fact that in the Stonega Coke and Coal 
Co. case, supra, the court after due consideration of this 
case, held it not controlling when it says as follows: 

“This case is distinguishable from Swift and Co. v. U. S., 
38 Fed. (2nd) 365 and like cases. In the Swift and Co. 
case the addition of a single corporation to a group of 60 
or more affiliated corporations made but a slight change 
in the group of affiliated corporations. In the present case 
the addition of a corporation of the size acquired by the 
three affiliated corporations made a substantial change 
in the group of affiliated corporations.” 

Quoting further from the decision in this case, the court 
savs as follows: 

“All laws are to be given a sensible construction; and 
a literal application of a statute which would lend to ab¬ 
surd consequences should be avoided whenever a reason¬ 
able application can be given to it consistent with the leg¬ 
islative purpose. U. S. v. Katz, 271 U. S. 354. If it were 
held that an election by affiliated corporations was binding 
on a group of corporations constituting a business unit, 
which was subsequently augmented by the addition of one 
or two more subsidiary corporations, such consequences 
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might arise. One illustration might suffice. A and B 
are affiliated corporations that elect to file separate re¬ 
turns. C and D are affiliated corporations that elect to 
file a consolidated return. A subsequently acquires all of 
the stock of C and D corporations. Will the [election of 
A, B, or the election of C and D control as to [subsequent 
returns, or are all the corporations bound by j their pre¬ 
vious elections? Respondent contends that tljie election 
made by parent or dominant corporations controls. This 
contention is not sustained by the Act 
right of election upon all the affiliated coi 
ics ours). 

The principle is well established as clearly stalted in the 
Stonega Coke & Coal Co. case that “all laws are to be 
31 given a sensible construction; and a literal appli¬ 
cation of a statute which would lead to absurd con¬ 
sequences should be avoided whenever a reasonable appli¬ 
cation can be given to it consistent with the legislative 
purpose.” See U. S. v. Katz, 271 U. S. 254; Hawaii v. 
Mankichi, 100 U. S. 107 and cases there cited. [In ascer¬ 
taining that purpose, we may properly examine the title 
of the Act (U. S. v. Fisher, 2 Cranch 35S, 3861 IT. S. v. 
Palmer, 3 Wheat. 610, 631; Church of the Holy trinity v. 
U. S., 143 U. S. 457), the source in previous legislature of 
the particular provision in question (U. S. v. Saulnders, 22 
Wall. 202; Vitero v. Friedlander, 120 U. S. 707; U. S. v. 
Morrow, 266, U. S. 531) and the legislative schemb or plan 
by which the general purpose of the Act should be carried 
out. See Platt v. Fnion P. R. Co., 00 U. S. 48; Bernier v. 
Bernier, 147 U. S. 242. 

Manifestly when a court or an administrative tribunal 
is called upon to interpret a particular section of a statute, 
they should not indulge in mere probabilities oir remote 
contingencies, such as the Board has been guilty of in 
these proceedings, but having in mind the particular facts 
of the case at hand, should make a reasonable an<jl logical 
construction or interpretation of the statute. Particularly 
apt are the cases of Hyde v. Johnson, 2 Bing. N. C. 78; 
Rhode v. Smethurst, 4 Mees. and W 63; and Mqnroe v. 
Butt, 8 El. and Bl. 754, where the courts say th|at “We 
must not look to cases of very rare and singula!* occur¬ 
rences but to those of every day experience.” 


which confers the 
'po rat ion.” (Ital- 
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“The* duty of the court, being satisfied of the intention of 
the legislation clearly expressed, is to give effect to that 
intention and not to defeat it bv adhering too rigidlv to the 
mere letter of the statute or to technical rules of con- 
32 struct ion.’ ’ See Oates v. First Xat’l Bank, 100 U. 
S. 239. 

4 ‘It will always be presumed that the legislature in¬ 
tended exceptions to the statute which would avoid injus¬ 
tice, oppression or absurd consequences. The reason of the 
law in such cases should prevail over the letter.” See U. S. 
v. Kirby, 74 U. S. 19 L. Ed. 78; Riche v. Smythe, 20 L. Ed. 
566; ex parte Ellis, 11 Cal. 222. 

“Where the object and design of a statute are manifest 
and to construe it literally would be to impute to the legisla¬ 
ture an unjust and unreasonable intent, its letter must yield 
to its spirit.” See Murray v. X. Y. Century R. Co., 4 Keyes 
274; U. S. v. Claflin, 97 U. S. 546. 

As stated in the very interesting opinion of Justice 
0roner in the Duke Power Co. case, supra, 


“The option to affiliated corporoations to file separate re¬ 
turns or a consolidated return included in the Act of 1921, 
was a departure from the law as it existed at that time. 
The Revenue Act of 1918 (Sec. 240 (a) 40 Statute 1057) re¬ 
quired that affiliated corporations unite in filing consoli¬ 
dated returns, and the report of the Senate Finance Com¬ 
mittee shows that this requirement was thought necessary 
to prevent evasions under the excess profits tax provision 
of the law, and so when the excess profits tax was abolished, 
the necessity for requiring a consolidated return ceased to 
exist and the provisions of the law making it mandatory, 
were not repeated in the 1921 Act, but it was realized by 
Congress that while the mandatory feature of the law 
should be repealed, the permissive feature should be re¬ 
tained because instances do arise in which it would be just 
as unreasonable to require for taxation purposes the break¬ 
ing up of a business operated as a unit though conducted 
through several corporations into as many parts, as it 
would be for the same purpose to require an individual en¬ 
gaged in two or more businesses to return each separately, 
and this upon the theory that unless the affiliated group as a 
whole earned a profit, those who owned and con- 
33 ducted the business would realize no gain and that 
the substance rather than the shadow should be the 
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determining feature. On tlie other hand it was liecognized 
that the requirement under all circumstances of ja consoli¬ 
dated return was a harsh one and some times entailed injus¬ 
tices and inequalities of taxation, which only the pbject un¬ 
der the circumstances then obtainable were justified Hence 
in the 1921 Act Congress said in 240 (a), affiliated corpo¬ 
rations may hereafter make separate returns or i{nake con¬ 
solidated returns * * 

Quoting further from this opinion we find Justice Groner 
speaking as follows: 

* * We think section 141 (a) of the Revenue Act of 
1928 (26 U. S. C. A. Section 2141 (a), in which congress spe- 

cificallv made the election to file the consolidated return 

* 

depend upon the consent of all the affiliated corporation is 
not indicative of a change of policy in this regard 
(Italics ours.) 

i 

Aside and apart from the absurd consequences which 
might obtain as pointed out in the very instructive opinion 
rendered in the Stonegaugh Coke and Coal Co. cask?, supra, 
there is another aspect of the situation which would seem to 
substantiate the petitioners contention in the instant case, 
that is to say, suppose that in this proceeding, thajt in lieu 
of the consolidated return which was filed in the year 1928, 
that separate returns had been filed in the same manner as 
in the previous year, during which time only three of the 
affiliates comprised the group. That thereafter the parent 
corporation had instituted suit to recover back overpaid 


* i y 


taxes. We take it that there would be no merit to 


its con- 
was not 


tention because it has been held that a corporation 
entitled to recover back overpayment of taxes on thej ground 
that it should have filed a consolidated return with 
34 another corporation which sustained a net l^ss. In 
the case of Levi Strauss Realty Co. v. U. S., 41 Fed. 
(2nd) 55, the taxpayer contended that in 1921 it was affil¬ 
iated with another corporation which had sustained a net 
loss and although the two corporations filed separate re¬ 
turns, they should have, under the law filed a consolidated 
return for such year, and that on the basis of such Consoli¬ 
dated return the income of the tax payer would have been 
offset by the net loss of the other corporation. The court 


held, however, “That since the other corporation 


lad de¬ 


ducted the 1921 loss on its own return for 1922, the taxpayer 
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was not entitled to recover regardless of whether the two 
corporations were affiliated/’ 

Coming now to the rule of construction which should be 
adopted in interpreting the provision of the statute in ques¬ 
tion, it is respectfully submitted that despite the plain alle¬ 
gations, that return for the taxable year 1928 must be on 
the same basis as returns for taxable year 1927, it is the 
logical and reasonable inference that the provisions and re¬ 
strictions therein set forth are only applicable where there 
in fact exists a substantial inden- in the affiliated group 
in both of the years. To employ any other rule of construc¬ 
tion manifestly would attribute to the legislature a design 
to enforce on many affiliated groups a harsh and arbitrary 
basis of return which obviously in many cases, would result 
in a nullification of the purposes and intent of the consoli¬ 
dated provisions of the Revenue Act. 

That there is an actual change in the business set up and 
status of the affiliated group in 192S over and above that 
which existed in the year 1927 cannot be denied. To, 
35 therefore, contend as respondent has in these cases 
that the affiliated groups of 1928 were bound by the 
election of the affiliated group of 1927, does not make for 
good sense or reason and appears to be incompatible with 
the expressed provisions of the law to effect that the right 
of election is conferred upon all of the groups. 

The inequalities in these cases are apparent but it is not 
our contention that this should be the controlling feature, 
since the action of the petitioners in filing a consolidated re¬ 
turn is predicated on its positive and definite exercise of 
choice or election as provided for under the act and hence 
its action in this regard is founded on petitioners legal 
rights construed as the Supreme Court has said that these 
rights should be construed, that is to say, liberally in its 
favor. See Bowers v. X. Y., 273 U. S. 346, 349; U. S. v. Up¬ 
dike, 281 U. S.; 498, 496; Bonwit Teller & Co. v. U. S., 283 
U. S. 258 and 263. 

This right was exercised of course bv the actual filing of 
the return in the year 192S. The courts have uniformly 
held that the right of choice or election to file one or another 
sort of return is exercised by filing the return. See Ra¬ 
diant Glass Co. v. Burnett, 54 Fed. (2nd) 718; Lukas v. Na¬ 
tional Baseball Club, 42 Fed. (2nd) 9S4. 
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Wherefore, it is prayed that this motion be grafted and 
that an order be entered vacating and setting aside the 
Board’s opinion promulgated on May 16, 1934, andjthat the 
proceedings be further considered in all issues. 

36 Respectfullv submitted, 1 

W. GWYNN GARDINER, 

JAMES M. EARNEST, 

Attorneys for Petitioners, 

729 Fifteenth St., N. TV., Washington, D. C. 

37 United States Board of Tax Appeals. 

Docket Nos. 59239, 59240. 

Huntington Beach, Inc., Donberry Corporation, 

Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Denying Petitioners } Motion to Vacate Board y s 
Decision and for Reconsideration. 

On May 16, 1934, the Board promulgated its opinion in 
these proceedings and on May 17, 1934, decision \^as en¬ 
tered in each proceeding complying with the board’s 
opinion. 

On August 10, 1934, petitioners filed “Motion to vacate 
Board’s Decision and for Reconsideration”. Said motion 
has been carefully read and studied. The arguments ably 
stated by counsel for petitioners in said motion were all 
fullv and carefullv considered by the Board in arriving at 
its opinion promulgated May 16, 1934. 

Since the promulgation of said opinion, May 16^ 1934, 
the Board in Smith Paper Company, et al., 31 B. T. A|.—No. 
7, promulgated August 8, 1934, has again had occasion to 
consider the same question and in deciding it, reached the 
same conclusion, following Huntington Beach, Inc., 30 
B. T. A. 731. 

Accordingly, petitioners’ motion to vacate Board’s de¬ 
cision and for reconsideration, is hereby denied. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACK, 

Member. 

Dated: August 24, 1934. 
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3S [Stamp:] United States Board of Tax Appeals. 

Filed Nov. 23, 1934. 

United States Court of Appeals for the District of 

Columbia 

No. 59239. No. 59240. 

Donberry Corporation, Huntington Beach, Inc., 

Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation for Review of the Decision of the United States 
Board of Tax Appeals by the United States Court of Ap¬ 
peals for the District of Columbia. 

Pursuant to Section 1002 of the Revenue Act of 1926, as 
amended by Section 519 of the Revenue Act of 1934, the 
petitioners and respondent, through their respective coun¬ 
sel, hereby stipulate that the United States Court of Ap¬ 
peals for the District of Columbia, formerly known as the 
Court of Appeals for the District of Columbia, shall have 
jurisdiction to review the decision of the Board of Tax Ap¬ 
peals in this case. 

(S.) JAMES M. EARNEST, 
i Coimsel for Petitioners. 

(S.) FRANK J. WIDEMAN, 

Counsel for Respoyident . 

39 [Stamp:] United States Board of Tax Appeals. 

Filed Nov. 23, 1934. 

In the United States Court of Appeals for the District of 

Columbia. 

Board of Tax Appeals. 

(Docket No. 59,240.) 

Donberry Corporation, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Petition for Review of Board of Tax Appeals Decision. 

To the Honorable the Judges of the United States Court of 
Appeals for the District of Columbia: 


I 
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The Donberry Corporation, petitioner, hereby presents 
its petition for the review by the United States Court of 
Appeals for the District of Columbia of a decision by the 
United States Board of Tax Appeals rendered in this cause 
on, to-wit, the 16th day of May, 1934, determining an al¬ 
leged deficiency against the petitioner for Federalj income 
tax for the calendar year 1928 in the amount of $lp,698.71 
and respectfully shows: 


I. 


domes- 


40 


That the petitioner, Donberry Corporation, is a 

tic corporation duly organized and existing under 
and by virtue of the laws of the State of New York, 
and has its principal office and place of business in 
New York, New York. 

II. 

That the respondent, Guy T. Helvering, is the diily ap¬ 
pointed, qualified, and acting Commissioner of Internal 
Revenue of the United States, holding his office by virtue of 
the laws of the United States. 

m. I 

That it has been agreed in writing between the said peti¬ 
tioner and the Commissioner of Internal Revenue, re¬ 
spondent herein, pursuant to the provisions of Section 1102 
(d) of the Revenue Act of 1926, as amended by Section 519 
of the Revenue Act of 1934, that the aforesaid decision of 
the United States Board of Tax Appeals may be reviewed 
by the United States Court of Appeals for the District of 
Columbia. 

IV. I 

I 

That the petitioner was duly incorporated under the laws 
of the State of New York, on, to-wit, the 15th day of June, 
1925; that during the year 1927 petitioner was a member of 
an affiliated group, which was composed of the following 
corporations: 

(1) Donberry Corporation (petitioner) which corpora¬ 
tion had an authorized capital of $25,000 represented by 250 
common shares of $100 par value, all of which was out¬ 
standing, and of which Fred \V. Gordon owned 50% and 
Z. D. Berry owned 50%. 
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(2) Huntington Beach, Inc., which company had an au¬ 
thorized capital of $100,000 represented by 1000 shares of 
$100 par value, all of which was outstanding and of which 
100% was owned by the Donberry Corporation. 

(3) 134 East 64th Street Corporation, which com- 
41 pany was chartered April 20, 1927, and its entire au¬ 
thorized and outstanding capital stock was owned by 
Donberry Corporation (petitioner). 

That the three corporations listed above elected to file 
and did file separate income tax returns for the year 1927. 

V. 

That on, to-wit, the 18th day of January, 1928, the pe¬ 
titioner was a member of an affiliated group composed of 
Donberry Corporation (petitioner), Huntington Beach, 
Inc., 134 East 64th Street Corporation and 254 West 54th 
Street Corporation. The last named company had an au¬ 
thorized capital of $50,000, consisting of 500 shares of com¬ 
mon stock of $100 par value, of which 50% was owned by 
Fred W. Gordon, and 50% was owned by Z. D. Berry from 
January 18, 1928, to December 31, 1928. 

VI. 

That Donberry Corporation (petitioner), Huntington 
Beach, Inc., 134 East 64th Street Corporation and 254 
West 54th Street Corporation joined in the filing of a con¬ 
solidated return for the vear 1928, without first having 
secured permission of the Commissioner of Internal Rev¬ 
enue to change the basis of filing which had been elected 
by Donberry Corporation (petitioner), Huntington Beach, 
Inc., and 134iEast 64th Street Corporation in the preced¬ 
ing year, namely, 1927. 


VII. 

That for the year 1928 the Donberry Corporation (pe¬ 
titioner) had a net income of $112,974.84 and the Hunting- 
ton Beach, Inc., had a net income of $14,164.14. The 134 
East 64th Street Corporation had neither income nor 
losses for the year 1928 and the new affiliated, the 254 
West 54th Street Corporation, had a loss of $100,- 
42 333.70. 
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VIII. 

That the respondent denied to the affiliated groijp which 
petitioner was identified with in the year 1928, aforesaid, 
the right to file a consolidated return for the Calendar 
year 1928; and that the sole question for deterihination 
upon this appeal is one of law, that is to say, whether or 
not the petitioner and its affiliates were entitled to file a 
consolidated return for the year 1928, where thr^e mem¬ 
bers of the group were affiliated and filed separate returns 
for the year 1927, aforesaid; that the petitioner, Dpnberry 
Corporation, and Huntington Beach, Inc., filed separate 
appeals to the United States Board of Tax Appeals for a 
redetermination of the deficiency assessments respectively 
levied against them, in which petitions it was alleged that 
respondent erred in computing the tax liability of the re¬ 
spective petitioners upon the basis of separate ‘returns 
instead of on the basis of a consolidated return ps filed 
by the petitioners; that the two proceedings were Consoli¬ 
dated for the purpose of hearing before the Board of Tax 
Appeals and on, to-wit, May 16, 1934, the Board jof Tax 
Appeals rendered its decision holding that there was a 
deficiency for the year 1928 for which the instant peti¬ 
tioner was liable in the sum of $10,698.71. 


That the said petitioner, Donberry Corporation; being 
aggrieved by the findings of fact and conclusions jof law 
contained in the said findings and opinion of the Board, 
and by its decision entered pursuant thereto on, to-wit, 
May 17, 1934, desires to obtain a review thereof ^>y the 
United States Court of Appeals for the District jof Co¬ 
lumbia. 

43 X. j 

Assignments of Error. 

The petitioner says that in the record and procebdings 
before the United States Board of Tax Appeals and the 
decision and final order of redetermination rendered and 
entered by the Board of Tax Appeals manifest errors oc¬ 
curred and intervened to the prejudice of the petitioner, 
and the petitioner assigns the following errors, and each 
of them, which, it avers, occurred in the said record, pro- 
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feedings, decision, and final order of redetermination and 
upon which il relies to reverse the said decision and final 
order of redetermination so rendered and entered by the 
Board of Tax Appeals, to-wit: 

1. The Board of Tax Appeals erred in finding a defi¬ 
ciency due by petitioner in the sum of $10,698.71. 

2. The Board of Tax Appeals erred in refusing to pe¬ 
titioner and its affiliates the right to file a consolidated 
return for the year 192S, where three members of the 
group were affiliated and filed separate returns for the 
year 1927. 

3. The Board of Tax Appeals erred in refusing to hold 
that the addition of the 254 West 54th Street Corporation 
in the year 1928 to the affiliated group with which peti¬ 
tioner was identified in the vear 1927, did not give rise to 
a new taxable unit so as to provide the basis for a new 
election to such members. 

4. The Board of Tax Appeals erred in holding that the 
petitioner and its affiliated corporations could not file a 
consolidated return for the year 1928 except by and with 
the permission of the Commissioner of Internal Revenue. 

5. The Board of Tax Appeals erred in not finding that 
no tax was due by the petitioner. 

6. The Board of Tax Appeals erred in not sustaining 
the prayer of petitioner. 

7. The Board of Tax Appeals erred in entering 
44 judgment for the respondent. 

Wherefore, the petitioner prays that the decision 
of the United States Board of Tax Appeals be reviewed 
by the United States Court of Appeals for the District of 
Columbia; that a transcript of the record be prepared in 
accordance with law and with the rules of said Court and 
transmitted to the Clerk of said Court for filing, and that 
appropriate action be taken to the end that the errors com¬ 
plained of mav be reviewed and corrected bv said Court. 
(S.) ;' W. GWYNN GARDINER, 

(S.) : JAMES M. EARNEST, 

729 15/// Street N. IF., Washington, D. C., 

Attorneys for Petitioner. 
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District of Columbia, ss: j 

i 

James M. Earnest, being duly sworn, deposes hnd says: 
That he is one of the counsel of record in the jibove en- 


to verify 
ead said 


titled case; that as such counsel he is authorized 
the foregoing petition for review; that he has 
petition and is familiar with the contents thereof; that 
said petition is true of his own knowledge except las to the 
matters therein alleged on information and belief, and as 
to those matters he believes to be rue. 1 

(S.) JAMES M. EARNEST. 

; I 

Sworn and subscribed to before me this 23d} day of 
November, 1934. } 

(S.) ANNIE N. HOWARp, 

[seal.] Notary public. 


45 [Stamp:] United States Board of Tax appeals. 

Filed Nov. 23, 1934. 

In the United States Court of Appeals for the District of 

Columbia. 


Board of Tax Appeals. 
Docket No. 59,240. 
Donberry Corporation, Petitioner, 


Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Notice of Filing of Petition for Review. 

To Guy T. Helvering, Esq., | 

Commissioner of Internal Revenue, | 

Internal Revenue Building, | 

Washington, D. C. I 

You are hereby notified that the Donberry Corporation 
did on the 23d day of November, 1934, file with the} Clerk 
of the United States Board of Tax Appeals, at Washington, 
District of Columbia, a petition for review by the United 
States Court of Appeals of the District of Columbia, of 
the decision of the United States Board of Tax Appeals 
heretofore rendered in the above entitled case. A| copy 
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of the petition for review and the assignments of error as 
filed, is hereto attached and served upon you. 

4G Dated this 23d dav of November, 1934. 

(S.) W. GWYNN GARDINER, 

(S.) JAMES M. EARNEST, 

729 lath Street, N. W., Washington, D. C., 
Attorneys for Petitioner on Review. 

Personal service of the above and foregoing notice, to¬ 
gether with a copy of a petition for review and assignments 
of error mentioned therein is hereby acknowledged this 
23rd dav of November, 1934. 

(S.) 1 2 ROBERT II. JACKSON, 

Attorney for Respondent on Review. 

47 [Stamp:] United States Board of Tax Appeals. 

Filed Jan. 18, 1935. 

In the United States Court of Appeals for the District of 

Columbia. 

Board of Tax Appeals. 

Docket No. 59,240. 

Donberry Corporation, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Prcecipe for Record. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare, transmit, and deliver to the 
Clerk of the United States Court of Appeals for the Dis¬ 
trict of Columbia copies duly certified as correct of the 
following documents and records in the above entitled 
cause in connection with the petition for review by the said 
United States Court of Appeals for the District of Colum¬ 
bia heretofore filed by the petitioner in this cause: 

(1) Docket entries of the proceedings before the Board 
of Tax Appeals. 

(2) Pleadings before the Board of Tax Appeals as fol¬ 
lows : 
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(a) Petition for redetermination, including annexed copy 
of deficiency letter. 

(b) Answer of respondent. 

(3) Stipulation of facts as agreed between attorneys 
for petitioner and respondent. 

! 

48 (4) Opinion and decision of the Board of Tax 

Appeals. 

I 

(5) Motion to vacate Board’s decision and foi^ recon¬ 
sideration, filed with the Board on August 10,1934. | 

(6) Order of the Board dated August 24, 1934, denying 
the motion of petitioner to vacate the Board’s decision 
and for reconsideration. 

(7) Petition for review filed by the petitioner in the 
above entitled cause, together with proof of service of 
notice of filing petition for review and of service of a copy 
of petition for review. 

(8) Stipulation signed by attorneys for the petitioner 
and respondent that decision of Board of Tax Appeals may 
be reviewed by the United States Court of Appeals for 
the District of Columbia. 

(9) This Pra?cipc. 

W. GWYNN GARDINER 
JAMES M. EARNEST, 

729 loth St., N. W., Washmgton, I). {J., 

Attorneys for Petitioner. 


Service of a copy of a copy of the foregoing praecipe 
for record acknowledged this 18th dav of January, |935. 
(S.) ROBERT H. JACKSONj 

Attorney for Respondent. 

49 United States Board of Tax Appeals, Washington. 

Docket No. 59240. 

Don berry Corporation, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 48, in- 
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elusive, contain and arc a true copy of the transcript of 
record, papers, and proceedings on file and of record in 
my office as; called for by the Praecipe in the appeal (or 
appeals) as above numbered and entitled. 

In testimonv whereof, I hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 14th day of 
Feb., 1935. 

[Seal U.| S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk, United States Board of Tax Appeals. 

50 United States Board of Tax Appeals. 

Docket No. 59240. 

Don berry Corporation, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 

Ordered: That the time for transmission and delivery 

* 

of the record sur petition for review of the above entitled 
proceeding in the United States Court of Appeals for the 
District of Columbia, be and it is hereby extended to Feb. 
11, 1935. 

(Signed) EUGENE BLACK, 

Member. 

Dated: Washington, D. C., Jan. 21, 1935. 

.id. 

Now, Feb. 14, 1935, the foregoing is certified from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 
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51 United States Board of Tax Appeals. 

Docket No. 59240. 

i 

! 

Donberry Corporation, Petitioner, 

i 

i 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 

Ordered: That the time for transmission and delivery of 
the record sur petition for review of the above entitled 
proceeding in the United States Court of Appeals for the 
District of Columbia, be and it is hereby extended ito Feb. 
21 1935. 

(Signed) EUGENE BLACIst, 

Member. 

Dated: Washington, D. C., Feb. 11, 1935. 

jd. 

Now, Feb. 14, 1935, the foregoing is certified from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLEj, 

Clerk, V. S. Board of Tax Appeals. 

I 

Endorsed on cover: Board of Tax Appeals. Nb. 6420. 
Donberry Corporation, Petitioner, vs. Guy T. Helvering, 
Commissioner of Internal Revenue. United States; Court 
of Appeals for the District of Columbia. Filed Feb. 21, 
1935. Henry W. Hodges, Clerk. 
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IN THE 

ZUmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA j 

I 

January Term, 1935. 

| 

— 

No. 6419 

i 

— 

Huntington Beach, Inc. 

Petitioner, 

v. 

Guy T. Helvering, 

Commissioner of Internal Revenue, 
Respondent. 

No. 6420 

Don berry Corporation, 

Petitioner , 

v. 

Guy T. Helvering, 

Commissioner of Internal Revenue, 
Respondent. 

BRIEF FOR PETITIONERS. 

— 

These appeals are from decisions of the United 
States Board of Tax Appeals, entered on May 17,1934, 
and are before this Court on separate petitions for 
review filed by the respective petitioners on November 
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23, 1934, (Huntington Beach Record 37) (Donberry 
Corporation Record 37). 

The two cases were consolidated and heard together 
by the United States Board of Tax Appeals. The issue 
in each was the same and dependent upon the same 
evidence. The United States Board of Tax Appeals 
decided against petitioners and entered orders hold¬ 
ing that there was a deficiency in income tax for the 
calendar year 1928 of $2,249.56 in the case of Hunt¬ 
ington Beach, Inc., and $10,698.71 in the case of the 
Donberry Corporation. By stipulation filed November 
23, 1934, pursuant to Section 1001 (d) of the Revenue 
Act of 1926, as amended bv Section 519 of the Revenue 
Act of 1934, the decision in each of the cases is to be 
reviewed by this Court. (Huntington Beach Record 
32) (Donberry Record, 32). 

On May 10, 1935, this Court entered an order grant¬ 
ing the petitioners’ motion to consolidate the two cases 
for hearing on appeal, and granting leave to file one 
brief on behalf of both the petitioners and the re¬ 
spondent. Hence, while only one brief is required, 
there are two printed records and for the sake of 
brevity the record in the Huntington Beach case will 
be hereinafter referred to as “II. R/\ and the record 
in the Donberry Corporation case will be hereinafter 
referred to as “D. R.” 

QUESTION PRESENTED. 

Where three corporations are affiliated and file sep¬ 
arate income tax returns for the year 1927, and a 
fourth corporation comes into the affiliation on Jan¬ 
uary 18, 1928, does the new affiliated group become en¬ 
titled to a new election and have the right to file a con¬ 
solidated return for the period January 18, to De¬ 
cember 31, 1928? 
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STATUTES AND REGULATIONS INVOLVED. 


Section 142 of the Revenue Act of 1928, 26 U. fe. C. 

A., Section 2141, provides in part as follows: 

“(a) Consolidated Returns Permitted.—Corpora¬ 
tions which are affiliated within the meaning of 
this section may, for the taxable year 1928, make 
separate returns or, under regulations prescribed 
by the Commissioner with the approval of the 
Secretary, make a consolidated return of net in¬ 
come for the purpose of this title, in which case 
the taxes thereunder shall be computed and de¬ 
termined upon the basis of such return. If return 
for the taxable year 1927 was made upon either of 
such bases, return for the taxable year 1928 shall 
be upon the same basis unless permission to 
change the basis is granted by the Commissioner.” 

Treasury Regulation 74 provides as follows: 


4 ‘Art. 731. Consolidated Returns of Affiliated Cor¬ 
porations for 1928.—Affiliated corporations asj de¬ 
fined in section 142 (c) may for the taxable pear 
1928 make separate returns or make a consoli¬ 
dated return in which will be reported the con¬ 
solidated net income of the affiliated corporations, 
except that if a return for the taxable year 1927 
was properly made upon either of these bases, the 
return for the taxable vear 1928 must be made 
upon the same basis unless permission to chajnge 
is granted by the Commissioner. In applying! for 
permission to change from one basis to the otjher 
there should be submitted a statement in the form 
of an affidavit executed by the persons qualified 
to sign the returns setting forth completely |the 
reasons for making the request. * * * ” 
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STATEMENT OF FACTS. 

The facts as stipulated (H. R. 11-12) (D. R. 11-12) 
and/or as found by the Board of Tax Appeals (H. R. 
13-19) (D. R. 13-19) may be summarized as follows: 

The petitioners during the year 1927 were members 
of an affiliated "roup, which was composed of Don- 
berry Corporation, which had an authorized capital of 
$25,000 represented by 250 common shares of $100 par 
value, all of which was outstanding, and of which Fred 
W. Gordon owned 50 per cent and Z. D. Berry owned 
50 per cent: Huntington Beach, Inc., which company 
had an authorized capital of $100,000 represented by 
1000 shares of $100 par value, all of which was out¬ 
standing and of which 100 per cent was owned by the 
Donberry Corporation; and 134 East 64th Street Cor¬ 
poration. which company was chartered April 20, 1927, 
whose entire authorized and outstanding capital stock 
was owned by the Donberry Corporation. 

These three corporations elected to file and in fact 
filed separate income tax returns for the calendar year 

1927. 

On Januarv IS, 1928, and thereafter during the vear 

1928, the petitioners were members of an affiliated 
group composed of Donberry Corporation, Hunting- 
ton Beach, Inc., 134 East 64th Street Corporation and 
254 West 54th Street Corporation. The last named 
company had an authorized capital of $50,000, con¬ 
sisting of 500 shares of common stock of $100 par 
value, of which 50 per cent was owned by Fred W. 
Gordon, and 50 per cent was owned by Z. D. Berry, 
from January 18, 1928, to December 31, 1928. 

The Donberry Corporation, Huntington Beach, Inc., 
134 East 64th Street Corporation and 254 West 54th 
Street Corporation joined in the filing of a consoli- 



dated return for the year 1928 without first leaving 

* I o 

secured permission of the Commissioner of Internal 
Revenue to change the basis of filing which had been 
elected by Donberrv Corporation, Huntington Beach, 
Inc., and 134 East 64th Street Corporation in the cal¬ 
endar year 1927. (H. R. 13-14) (D. R. 13-14) 

In the calendar year 1928 the Donberrv Corporation 
had a net income of $112,974.84, and Huntington 
Beach, Inc., had a net income of $14,164.14. Thb 134 
East 64th Street Corporation had neither income nor 
losses for the calendar year 1928 and the new affiliate, 
the 254 West 54th Street Corporation had a lojss of 
$100,333.70. (H. R. 15) (D. R. 15) I. 

The above net income of the petitioners as found by 
the Board reflects the net income of the respective 
petitioners on the basis of the corrected computations 
of the Commissioner upon his disallowance of a con¬ 
solidated return for the affiliated group for the year 
1928. The Commissioner in his computation of the 
income tax of petitioners for the years in question 
held that the Donberrv Corporation, the 254 West|54th 
Street Corporation and the Huntington Beach, line., 
were not affiliated within the purview of Sec. 14:3 (a) 
and 142 (c) of the Revenue Act of 1928 for the rejason 
that the affiliated group of which petitioners }vere 
members had filed separate returns for the year 1927. 
Hence the return for the taxable year 1928 must t|e on 
the same basis, since no permission to change had (been 
granted by the Commissioner; (H. R. 8) (D. R. 8) 
and that the election made in 1927 is binding for |1928 
under the provisions of Article 731 of the Revenue Act 
“of 1928/’ meaning of course, Article 731 of Treasury 
Regulation 74 as above set out. The petitioners) ap¬ 
pealed to the Board, which sustained the Commis¬ 
sioner’s determination. 
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! ASSIGNMENT OF ERRORS. 

The assignment of errors relied upon by the peti¬ 
tioners are set forth in the respective petitions for re¬ 
view. (IT. R. 36) (D. R. 36) The assignment of errors 
is the same in each case, with the exception, of course, 
that the amounts of the deficiencv as determined bv 
the Board are different. For the sake of convenience, 
the assignment of errors in the Donberry Corporation 
case onlvwill be set out, which is as follows: 

1. The Board of Tax Appeals erred in finding a de¬ 
ficiency due by petitioner in the sum of $10,698.71. 

2. The Board of Tax Appeals erred in refusing to 
petitioner and its affiliates the right to file a consoli¬ 
dated return for the year 1928, where three members 
of the group were affiliated and filed separate returns 

for the vear 1927. 

% 

3. The Board of Tax Appeals erred in refusing to 
hold that the addition of the 254 AVest 54th Street Cor¬ 
poration in the year 1928 to the affiliated group with 
which petitioner was identified in the year 1927, did 
not give rise to a new taxable unit so as to provide the 
basis of a new election to such members. 

4. The Board of Tax Appeals erred in holding that 
the petitioner and its affiliated corporations could not 
file a consolidated return for the year 192S except by 
and with the permission of the Commissioner of In¬ 
ternal Revenue. 

5. The Board of Tax Appeals erred in not finding 
that no tax was due by the petitioner. 

6. The Board of Tax Appeals erred in not sustain¬ 
ing the prayer of petitioner. 

7. The Board of Tax Appeals erred in entering 
judgment for the respondent. 



7 


ARGUMENT. 

While the assignment of errors in these two cases 
sets out several errors which petitioners allege? were 
committed in the record and proceedings belqw, all 
of the errors revolve around one primary ques¬ 
tion, namelv, whether or not bv reason of another 
corporation coming into the affiliation on January 18, 
1928, there was a new affiliated group and the tax¬ 
payers became entitled to a new election and h^d the 
right to file a consolidated return for the period Jan¬ 
uary 18 to December 31, 1928. In our argument there¬ 
fore the assignment of errors in both of the cases 'will 
be treated together. 

Natural and Common Interpretation of Statut^ Gave 
Petitioners Absolute Right to File Consolidated Re¬ 
turn Without Obtaining Consent of Commissioner. 

I 

The only reason assigned by the Commissioner or 
by the Board of Tax Appeals for rejecting the con¬ 
solidated return or rejecting petitioners’ computation 
of income tax for the year 1928 based upon a consoli¬ 
dated return filed by all four members of the affiliated 
group, was that the petitioners did not obtain the per¬ 


mission of the Commissioner to file such consol 


dated 
!e Act 


return pursuant to Sec. 142 (a) of the Revenu 
of 1928 as above set out. Now it is our position that 
the four corporations comprising the affiliated group 
in the year 1928, namely, the Donberry Corporation, 
Huntington Beach, Inc., 134 East 64th Street Cor¬ 
poration and 254 West 54th Street Corporation were 
not affiliated until January 18, 1928, and liende the 
four corporations necessarily could not have made an 
election to file separate returns in the year 1927|. An 
election was made by the Donberry Corporation, Hunt- 
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ington Beach, Inc., and 124 East 64th Street Corpora- 
tion to file separate returns in the calendar year 19*27, 
but this was not an election on the part of the 254 West 
54th Street Corporation. The latter company had 
nothing to do with this election which was made by the 
other three companies in 1927. When it became affil¬ 
iated with| the other three corporations which had 
been affiliated in the year 1927, it and the other com¬ 
panies became entitled to a new election, irrespective 
of what had transpired in the previous year. 

We think this conclusion necessarilv follows from 
the natural and common interpretation of the words 
of Sec. 142 (a). We invite the Court’s attention 
to the first sentence in the section, namelv: 

“Corporations which are affiliated within the 
meaning of this section may, for the taxable year 
1928 make separate returns, or under regulations 
prescribed by the Commissioner with the approval 
of the secretary make a consolidated return of net 
income! for the purpose of this title in which case 
the taxes thereunder shall be computed and de¬ 
termined upon the basis of such return.” 

Under the foregoing provisions of the act, if cor¬ 
porations A and B became affiliated in 1928 or any 
year thereafter, they had the absolute right to file a 
consolidated return in the following vear, if they 
elected so to do. 

So, if corporations A and B in 1928 and corporation 
C became affiliated in 1928 or any time thereafter, the 
three affiliated corporations had the absolute right to 
file a consolidated return unless prohibited so to do by 
the last sentence of Sec. 142 (a) which provides as 
follows: 

“If return for the vear 1927 were made on 

* 

either of such bases, return for the taxable year 
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192S shall be upon the same basis unless permis- 

Com- 


sion to change the basis is granted b\ 
missioner. ,, 


the 


other 


Let us then consider the prohibition, if anjc, con¬ 
tained in and by the last sentence. The inquiry is what 
is the meaning of the word “return” as used ^n that 
sentence. It must be a return made by someone and 
our contention is that it dearly refers to the affiliated 
companies then seeking to file the return. Ir^ 
words the sentence means as follows: 

If returns (of the affiliated companies in ques¬ 
tion) are made on either of such bases, all returns 
thereafter made (by such affiliated companies) 
shall be upon the same basis unless permission 
to change the basis is granted bv the Commis- 
sioner. 

The sentence, therefore, does not apply tcj» peti¬ 
tioners and their affiliates in 1928 because it Applies 
only to companies which were affiliated in th<|? year 
prior to the year in which they seek to make a change. 
The indisputable facts clearly show that the fou^* com¬ 
panies in these proceedings were not affiliatecj until 
the year 1928, and therefore the sentence cannot be 
made to apply to them. 

AVe think that this interpretation or construction of 
the act is perfectly natural, particularly in view of the 
fact that in the first sentence of Sec. 142 (a) the refer¬ 
ence is clearly to corporations which are affiliate^ then 
seeking to file the return. If, then, the natural inter¬ 
pretation of the words of the act as found in thp first 
sentence thereof means the affiliated companies then 
seeking to file the return , what ground is there t^> pre¬ 
sume that Congress, in the subsequent words of the 
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act did not use the word “return” in a like sense. 
There is nothing in the language of the act which 
leads to the conclusion that Congress had in view a 
contrary meaning or interpretation. 

It is elementary of course that the statute is to be 
read and applied in its natural and common meaning. 

Helverinq v. Stockholms Enskilda Bank, 62 App. 

D. C. 360, 

Welch v. Hclvering, 290 U. S. Ill, 78 L. Ed. 212, 

Bonded Mortqaqc Co. v. Commissioner, 70 F. 

(2d) 341, 

Condon v. Tait, 56 F. (2d) 208. 

In Ilelveting v. Stockliohns Enskilda Bank, supra, 
we find this Court citing with approval the language in 
United States v. Temple, 105 U. S. 97, 26 L. Ed. 967, 
wherein that Court said: 

“Our duty is to read the statute according to 
the natural and obvious import of the language, 
withouti resorting to subtle and forced construc¬ 
tion for the purpose of either limiting or extend¬ 
ing its operation.” 

To adopt the construction of the Board would in 
effect render nugatory the last sentence of the section 
in question and would be doing violence to the rule 
that “the whole agreement is to be considered and a 
liberal interpretation given.” 

Johnson v. Wood, 84 Mo. 4S9. 

This is often said to be a rule of general application. 
Based on reason and logic we fail to see how any other 
rule could exist as anv other or different rule would 
be in conflict with the plainest dictates of common 
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sense and right. 4 4 Common sense and good fojith are 
the leading characteristics of all interpretation's.” 

Bank v. Heywood, 62 Mo. Appeals 550. 

i 

• ! 

i 

As a corollary to these general propositions! of law 
it must be borne in mind that Revenue Acts rjiust be 
construed as an entirety with the purpose of! giving 
as full meaning to all expressions therein as harmony 
will allow. 

Dub in sky v. Becker , Collector of hit. Reti.. 64 F. 
(2d) 601, ^ ” 

Commissioner of Internal Rev. v. Riley Stoker 

Corp., 67 F. (2d) 688. 

l 

i 

i 

In Commissioner of Internal Revenue v. Riley 
Stoker Corp. y supra, the Court says in part as fallows: 

i 

“* * * j n construing tax statutes, itjis the 

well established rule of construction that j;he act 
must be construed, as an entirety , although the 
language used should not be extended except by a 
necessary implication beyond its ordinary import, 
and should, in case of doubt be construed in favor 
of the taxpaver. U. S. v. Merriam , 263 U. S. 179, 
1S7; 44 S'. Ct. 69, 68 L. Ed. 240, 29 A. L. R 1547; 
Gould v. Gould , 245 U. S. 151, 38 S. Ct. 53 ; 62 L. 
Ed. 211.” (Italics ours) 

If then the section of the statute in question be con¬ 
sidered in its entirety, we say that there is no occasion 
even to invoke the principle that taxing statutes are 
to 1)0 liberally construed in favor of the taxpayeij, since 
it clearly appears that it afforded the affiliated 'group 
of 1928 the right to elect to file a consolidated (return 
of net income. 



It is of course a salutary principle of law that tax 
laws are to be liberally construed in favor of the tax- 
payer. 


Pictorial Review Co. v. Helvering , 63 App. D. 
C. 21, 

Bonwii Teller & Co. v. U. S., 283 U. S. 258, 263, 
Porter v. Commissioner, 283 U. S. 436, 70 L. Ed. 
880. 

U. S. v. Updike, 281 U. S. 489, 496, 

Powers v. N. Y., 236 IT. S. 349, 

Yin-cept v. McLaughlin , 61 F. (2d) 657. 


Then too, we say that if the section in question be 
considered in its entirety, and is strictly const rued, as 
it must be, it, becomes apparent that the Board’s con¬ 
tention is untenable. Under such construction, it could 
not be efficaciously urged that the statute was intended 
to bind the fourth company joining the affiliated group 
of 1928, by the election of such group in 1927, when 
the new affiliate had no relation with the affiliated 
group at the time such election was made. 

On the other hand, if this Court should be inclined 
to the view that the first and last sentence of the sec¬ 
tion of the statute in question can be segregated and 
construed separate and apart from each other, it 
would seem that the conclusion is inescapable that 
there is some doubt as to the proper construction to 
be placed on the statute. It is axiomatic that the suc¬ 
ceeding sentence (the last sentence of the statute) 
logically would be presumed to relate to the immed¬ 
iately preceding sentence (the first sentence of the 
statute) or the entire paragraph is ambiguous and 
meaningless. If this be true, then obviously there is 
some doubt as to the proper construction of the sta¬ 
tute, and the petitioners are entitled to have that 
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doubt resolved in their favor, as taxing statutes must 
not only be strictly construed but in case of dpubt as 
to proper construction dll doubt must be resolved in 
favor of the taxpayer. ! 

Helvering v. Stockholms Enskilda Bank. 62 App. 
I). C. 360, j 

Commissioner v. Sprague & Son Co., 62 F. (2d) 
742. ‘ 1 

In Helvering v. Stockholms Enskilda Bank, | supra, 
we find the following language which is cited wjth ap¬ 
proval by this Court: I 

“If this be a doubtful construction of tljie sta¬ 
tute, we think the rule should be applied that the 
taxing statutes must be strictly construed, pnd if 
there be doubt as to the proper construction that 
doubt must be resolved in favor of the taxpayer. 
U. S. v. Merriam, 263 U. S. 179, 68 L. Edj. 240; 
Reinecke v. Northern Trust Co., 278 U. S. 339, 73 
L. Ed. 410; Burnet v. Niagara Falls Brewing Co., 
282 U. S. 648, 75 L. Ed. 594.” 

Not only is it settled law that ambiguity in tjaxing 
statutes must be resolved favorably to the taxpayer 
and that the taxpayer’s rights should be construed 
liberally in his favor, but it is also true that tint lan¬ 
guage of the taxing statute should not be extended by 
implication , beyond the clear import of the language 
used, or to enlarge their operation to embrace matters 
not specifically included. 


Andrus, et al, v. Burnet, Com. hit. Rev., 60 
D. C. 182. 

Helvering v. Stockholms Enskilda Bank, 62 
D. C. 360. 

Northwest Utilities Corp. v. Helvering, 67 
(2d) 619. 


jApp. 

App. 

Fed. 


i 
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In Andrus, et al, v. Burnet, supra, we find this Court 
speaking as follows: 

“As was said by Mr. Justice Reynolds in Gould 
v. Gould, 245 U. S'. 153, 60 L. Ed. 211; ‘In the in¬ 
terpretation of statutes levying* taxes it is the 
established rule not to extend their provisions by 
implication, beyond the, clear import of the lan¬ 
guage used or to enlarge their operation so as to 
embrace matters not specifically pointed out. In 
case of doubt they are construed most strongly 
against the Government and in favor of the citi¬ 
zen. U. S. v. Wigglesivorth , Fed. Cas No. 16,690, 
2 Story 369; American Net cf; Twine Co. v. Worth¬ 
ington, 141 U. S. 468, 474, 35 L. Ed. 821; Ben- 
zingcr v. U. S., 192 U. S. 38, 55, 48 L. Ed. 331.’ ” 
(Italics ours) 

In the light of the principles laid down in these cited 
cases, it becomes apparent that the contention of the 
Commissioner and the Board is not sound. In order to 
give the statute the interpretation which the Commis¬ 
sioner and t)ie Board contend for, it would be neces- 
sarv to not onlv read into the statute something that 
clearlv is not there but also to extend it wav bevond the 

* v * 

clear import of the language used. It would be neces- 

sarv to reframe the last sentence of the section in 
* 

question substantially as follows: 

If return is made on either of such bases (by 
any two or more of the affiliated companies) all 
returns thereafter made bv such affiliated com- 
panies, (and additional companies which may 
thereafter, be affiliated with them) shall be upon 
the same basis unless permission,to change the 
basis is granted bv the Commissioner. 

It is submitted that the above words appearing in 
parentheses cannot properly be interpolated into the 
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! 

statute. This would not be permissible in the ordinary 
case and certainly will not be done in a tax case ^vhere 
the statute must be construed most favorably to the 
taxpayer. 

If the intention of Congress had been what the Argu¬ 
ment of the Board supposes, the language of th^ sta¬ 
tute would have been different as above noted. It need 
not be said how entirely different in its legal scope and 
intendment such language is from that of the present 
section of the statute, and yet we assume the argu¬ 
ment will be that this Court should give them precisely 
the same interpretation. To our minds, that would be 
calling on this Court, not to expound the statute jas it 
is but to frame its provisions anew. 

We say therefore that from a grammatical construc¬ 
tion alone of the last sentence of the statute in (Ques¬ 
tion, when construed in its natural and common nlean- 
ing, it has no application to the cases at bar, and the 
four affiliated corporations at the time of their affilia¬ 
tion in 1928 had the absolute right to elect to file a con¬ 
solidated return. 

The Act Confers Right of Election Upon All of Af¬ 
filiated Group; Applies Only Where Substantial Iden¬ 
tity Between Affiliated Groups—Subject to Certain 
Exceptions. 

In 1928 when the 254 West 54th Street Corporation 
came into the affiliated group of 1927, consisting ofj the 
Donberrv Corporation, the Huntington Beach Cor¬ 
poration and the 134 East 64th Street Corporation, 
the status of these four corporations was changed. 
What formerly had been separate business units be¬ 
came one business unit within the meaning of the act, 
conferring on affiliated corporations the right to elect 
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once whether their tax liability be computed separately 
or together. This right obtains even though there was 
no change in the dominant corporation in the affiliated 
group of 1927 and the affiliated group of 1928. 

The principle we contend for is thought to be clearly 
supported by the better reasoned decisions. 

In St onega Coke <£ Coal Co. v. Commissioner of In¬ 
ternal Revenue, 57 F. (2d) 1030, the issue is the same 
as in the cases at bar, although the applicable statute 
is Sec*. 240 (a) of the Revenue Act of 1921, which for 
this purpose differs in no material respect from Sec. 
142 (a) of the Revenue Act of 1928. 

In this case the Court says as follows: 

“Under the provisions of the Act of 1918, affil¬ 
iated corporations were required to file consoli¬ 
dated returns and have their tax liabilities com¬ 
puted on that basis. It was the legislative intent, 
as expressed in the Act of 1921, to change the then 
existing law by conferring on affiliated corpora¬ 
tions in 1922, and to corporations which subse¬ 
quently became affiliated, the right to make an 
election whether thev would have their tax lia- 
bility computed separately or together. It would 
follow, therefore, that, where a noil-affiliated cor¬ 
poration, in 1922, filed a separate return for that 
year, and in 1923 became affiliated with another 
corporation by the purchase of all of its stock, the 
affiliated corporations would have the right to 
make the election provided for in the act of 1921. 
It would seem to logically follow, where affiliated 
corporations filed separate returns in 1922, and 
the change was made in their business unit and 
status in 1923 by the acquisition of all of the stock 
of one or more additional corporations, that the 
new affiliated group would have the right. 

“ ‘All laws are to be given a sensible construc¬ 
tion; and a literal application of a statute, which 


would lead to absurd consequences, should be 
avoided whenever a reasonable application cjm be 
i>;iven to it, consistent with the legislative pur¬ 
pose.’ U. S. v. Katz , 271 U. S. 354, 357, 46 S. Ct. 
513, 514, 70 L. Ed. 986. If it were held that an 
election by affiliated corporations was bindiijg on 
a group of corporations constituting a business 
unit, which was subsequentlv augmented bt the 
addition of two or more subsidiary corporations, 
such consequences might arise. One illustration 
will suffice. A and B are affiliated corporations; 
they elect to file separate returns. C and D are 
affiliated corporations; they elect to file a consoli¬ 
dated return. A subsequently acquires alii the 
stock of 0 and 1) corporations. Will the election 
of A and B, or the election of C and 1), control as 
to subsequent returns, or are all the corporations 
bound by their previous elections? Respondent 
contends that the election originally made of) the 
parent or dominant corporation should control. 
This contention is not sustained by the act which 
confers the right of election upon all the affiliated 
co rporat ions. 

“In the year 1922, the Stonega Coke & Coal Co., 
Central Supply Co., and Virginia Wholesale Co., 
were a group of affiliated corporations which 
elected to file separate returns. In the same ;fear 
the Crab Orchard Co. was either a non-affilnjited 
corporation which filed a separate return, o|, if 
it was an affiliated corporation, it could have hied 
a separate or a consolidated return. In 1923\the 
status of these four corporations was changed. 
What formerly had been separate units became 
one business unit within the intent and purposi of 
the act of 1921, conferring on affiliated corpora¬ 
tions the right to elect once whether their tax lia- 
hility be computed separately or together. 

“This case is distinguishable from Swift & Co. 
v. U. S., 38 F. (2d) 365 (Ct. CL), and like cafces. 
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In the Swift & Co. case the addition of a single 
corporation to a group of 60 or more affiliated 
corporations made but a slight change in the 
group of affiliated corporations. In the present 
case the addition of a corporation of the size ac¬ 
quired by the three affiliated corporations made a 
substantial change in the group of affiliated cor¬ 
porations.’’ (Italics ours) 


The Court then held that where three affiliated cor¬ 
porations tiled separate returns in 1922, and in 1923 
the parent corporations acquired the stock of a fourth 
corporation, the new affiliated group was entitled to 

elect whether they would file consolidated or separate 

% 

returns. This case is substantially on all fours with 
the cases at bar, and it is respectfully submitted that 
the Court, jin reversing the decision of the Board of 
Tax Appeals in this case, lays down a fair and equi¬ 
table rule and lends expression to a reasonable and 
sensible interpretation of the statute; and that the 
Board erred in not following this decision. 

In the case of Marvel Equipment Co. v. Commis¬ 
sioner of Internal Revenue , 67 Fed. (2d) 354, the 
Court reversed the Board’s decision in 26 B. T. A. 
515. This case involved the construction of Section 


240 (a) of the Revenue Act of 1926 which is substan¬ 
tially identical with Section 142 (a) of the Revenue 
Act of 192S. The Court held that the affiliated group 
had the right to join in the filing of a consolidated re¬ 
turn for 1927, even though two members of the group 
were affiliated during 1925 and 1926 and filed separate 
returns for those years. It is true that in this case the 
conclusion of the Court appears to be based largely on 
the fact that the affiliated group in the year of 1927 
had a different parent company than that of the affil- 
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h*ted group which existed in 1925 and 19*26, but 


It he de¬ 


cision follows the principle laid down in the Stonega 
case, namely that ait election by an affiliated group in 
one year does not establish the basis on which an affil¬ 
iated group must file in the succeeding year, unless the 
group had a substantial identity in both years, j 

In the opinion of the Court we find the following 
language : i 

O O i 

“Consequently, when affiliated corporations 
make a return, whether separate or consolidated, 
all returns thereafter shall be made on tliei same 
basis unless permission to change is given by the 
commissioner. If the word * return’ in the above 
statute refers to the entire affiliated group as a 
tax computing unit and not to the action of the 
component parts or separate units of the group , it 
would seem on a plain and natural interpretation 
of the statute , that the kind of return that the 
component parts of the group made before the 
affiliation is immaterial. The ‘ return’ wliicl may 
not be changed and made on a different basis! from 
that of the previous year without the permission 
of the Commissioner is the. return of the partic¬ 
ular affiliated group as such, whose return is {ques¬ 
tioned. 

“* * * Xo case has been cited, and we have 

found none by independent research, in which it 
was held that, when a new affiliated group| was 
formed with a new parent corporation, this ijewly 
affiliated group was bound by the kind of return 
that any of its members filed in the previous jrear. 
To hold that an affiliated group was bound by the 
kinds of return made before the affiliation by yiem- 
bers of the group would lead to *absurd can,se¬ 
quences/ when the members of the affiliated group 
had filed different returns. Stonega Coke & Coal 
Co. v. Commissioner, (C. C. A.) 57 Fed. i(2d) 
1030.” (Italics ours) 
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In the case of Albert Leon d Son, 29 B. T. A. 251, 
the Board held that where two affiliated corporations 
filed separate returns for 1927 and the affiliation was 
terminated at the end of that year and a new group 
of seven corporations was formed in 1928, which in¬ 
cluded the two corporations formerly affiliated, the 
new (/roup had an election to file a consolidated return 
under Section 142 ( a ) of the Ixerenue Act of 1928. The 
decision of the Board was apparently based on the 
fact that the affiliation of two of the corporations in 

the vear 1927 was terminated at the end of that vear 

* » 

and that an entirely new group was formed in 1928, but 
we submit that the essential justice of the decision 
should not be denied to other affiliated groups when 
their identity is substantially changed in a manner 
which does not effect the actual termination of the 
theretofore existing affiliated group. 

In Whiteman, Ward and Lee Company v. Commis¬ 
sioner, 2!) B. T. A. (>70, the Board held that where two 
corporations had filed consolidated returns and there¬ 
after the subsidiary was liquidated and remained 
dormant, as a result of which separate returns were 
filed, the filing of such separate returns did not con¬ 
stitute an election , precluding the parent from filing a 
consolidated return with a subsidiary later formed. 

Hence it will be observed that despite the plain lan¬ 
guage of the act to the effect that returns for the year 
1928 must be oil the same basis as returns for the tax¬ 
able vear 1927, that neither the Board or the Court 


have always so held and consequently have not called 
for a strict land literal interpretation of the last sen¬ 
tence of the section of the act in question. 

Of course the respondent may say, in order to be 
consistent, that the Marvel Equipment Co. case is dis- 
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tinguishable from the cases at bar in that the affiliated 
group in 1927 had a different parent company tlpui the 
affiliated group had in 1925 and 1926. This reason is 
set forth in the Board’s opinion. (1). R. 16) | 

While it is true that this serves to differentiate the 

I 

cases in so far as the facts are concerned, we fail to 
comprehend any difference in so far as the applicable 
legal principles are concerned. There is, we submit, 
no reason for the Board's conclusion in this respect. 

Our contention that it is immaterial whether the 
additional member joining the group be a “parent” 
or a subsidiary company, is thought to be supported 
by the decision in the case of Streets Co. of America v. 
Comtnissioner of Internal Revenue , 40 F. (2d) 4r|6. 

In the opinion of the Court at page 438, we fi^id the 
following language: 

“it is true that in Swift & Co. v. U. S., supra, 
the ‘parent or principal’ corporation continued 
the same and the neir member which was add 'd for 
a part of the taxable pear. was a subsidiarp; while 
in the case at bar it may perhaps be said th it the 
addition of the Virginia corporation substituted a 
new parent company, although the New York cor¬ 
poration (the ‘parent ’ of Lance Cough. Drop Com¬ 
pany) continued in the same relation to it as be¬ 
fore. The affiliation between these two companies 
continued until their merger, and we can see no 
reason whp their tax should not be computed upon 
a consolidated return for this entire period, 
whether the additional member whirl) joined the 
proup for part of the period be a ‘parent 7 or a 
‘subsidiarp’ company .” (Italics ours) 


Then too, we assume the respondent will attenjpt to 
distinguish the Albert Leon & Sons case, as did the 
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Board, on the ground that affiliation of the two com¬ 
panies in question in the year 11)27 was terminated at 
the end of that year and an entirely new group formed 
in 1928. To such distinction we cannot subscribe. Un¬ 
der a fair analvsis of the factual situation which exists 
ill these proceedings, there was an effectual change in 
the group as it existed in 1927 and the formation of an 

entirely different business unit in 1928 bv the addition 

• » 

of the new affiliate. This condition necessarily follows 
even though tin* affiliated group of 1927 did not actually 
go through a formal process effecting a dissolution of 
the group of 1927 before the addition of the new af¬ 
filiate in January, 1928. 

It is, of course, well settled that income tax questions 
must be determined according to the substance of the 
transaction rather than by mere form. 

dates v. Tlelreriny , b9 F. (2d) 277. 

Reynolds v. Cooper. (54 F. (2d) (>44, 7)4 S. Ct. bb. 

Miller Industries (be v. ('nmmissioner , bl F. 

(2d) 412. 


Then too, in construing revenue laws it must be re¬ 
membered that tests involving great subtletv and re- 
finement ofj analysis should be avoided, if possible. 


Ilelrerinq v. Stockholms Enskilda Rank. b2 App. 
D. C. 360. 

dardiner. et al. v. l\ .S'., 43 Fed. (2d) 47)0. 


lienee a construction of the law as we contend for, 
so as not to enlarge the claims of the Government 
would seem to be consistent with the purpose and in¬ 
tent of tin* Revenue Act. The revenue laws are for the 
purpose of 1 aiding the collection of the Government's 

revenues and taxes and tliev should not be construed 

% 
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by the Courts so as to become odious or oppressive to 
the people. 

U. S. v. Howell f 20 Fed. 718. 

In the case of Pictorial Review Co. v. Helvering, 63 
App. D. C. 21, this Court held that the filing of sep¬ 
arate returns by affiliated corporations pursualnt to 
mandatory regulations was not an election undqr the 
Revenue Act of 1924, Sections 240 (a) and 240 (c), 
where there was a change in regulations permitting the 
tiling of consolidated returns in certain cases; hejice it 
was proper to tile an amended consolidated return to 
include corporations previously omitted from such 
solidated return. 

In the opinion of the Court by Mr. Justice Gi)< 
we find the following laiuruaire: 


con- 


oner, 


‘‘Petitioner in making its original return used 
the consolidated form. It thus made the election 
given by the act. It did not include Excella in this 
return for the reason, as the Board declared, it 
was denied this right by ‘the Commissioner’sj reg¬ 
ulations.' It did, therefore, at the time as much 
as it was permitted to do, but in doing this it 
showed unmistakably its purpose to claim the bene¬ 
fits of affiliation. In the light of the changed reg¬ 
ulations it became its duty to include Excella, for 
as was held in Duke Power Co. v. Commissioner 
(C. C. A.) 44 Fed. (2d) 543, the option granted by 

the act could be exercised onlv in one of two wavs 

•/ * 

—that is to say, by the filing by all of several affili¬ 
ated corporations of separate returns or by includ¬ 
ing all of the affiliates in one return. Petitioner 
here, when allowed to, obeyed this, as we think, 
correct construction of the law. That it did not 
do so sooner was not its fault. In such circum¬ 
stances to hold that it had made its election and 
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was forever bound therein would be to apply to 
the term ‘ election' a meaning we think unsuited to 
it and wholly (-outvary to the universally accepted 
defin'd ion, that its exercise involves both knowl¬ 
edge and freedom of choice. An election by com¬ 
pulsion or without freedom of choice is, as it is 
somefimes called , * Hobson's choice'. which Web¬ 
ster (1931) defines as a choice without an alterna¬ 
tive." (Italics ours) 

So in the instant case, to hold that the 254 West 54th 
Street Corporation, when it came into the affiliated 
group in 192S, was hound hy the (.‘lection made by the 
affiliated group in 1927, would apply to the term ‘‘elec¬ 
tion’* a meaning wholly unsuited to it. Such a hold¬ 
ing would also be “contrary to the universally ac- 
cepted definition that its exercise involves both knowl¬ 
edge and freedom.'* 

How can this Court find that the fourth corporation 
coming into the affiliated group in 1928 had “both 
knowledge and freedom*' in the premises? It was not 
a member of the affiliated group of 1927 and in the 
nature of things could not have had anv knowledge of 
the type of return filed by the affiliated group nor did 
it have any voice or freedom with respect to the choice 
or election as to the type of return filed. If the con¬ 
struction of the Board is correct, and it can be said that 
the 254 West 54th Street Corporation was bound by 
the election of the affiliated group of 1927, when it was 
in no wise identified with such affiliated group then, of 
course, it could only be said to be an election by com¬ 
pulsion, since there was no alternative. This Court 
most certainly will not lend its sanction to the Govern¬ 
ment *s claim, when based on any such hypothesis, and 
would fall |far short of its dutv if it failed to correct 
such an atrocitv. 



Rules and Regulations of Commissioner of Ijnternal 
Revenue Have Force and Effect of Law Only if not in 
Conflict With Purpose and Intent of Statute. 

It will be noted that the Commissioner in rejecting 
the consolidated return held that the election of the 
Donberry Corporation, Huntington Beach, Injc., and 
134 East 64th Street Corporation was binding for the 
year 1928 “under the provisions of Article 731 of the 
Revenue Act of 1928, ” meaning of course, Article 731 
of Treasury Regulation 74, set out above. 

The law is well settled that the Commissioner[s opin¬ 
ions embodied in regulations as to whether or not sep¬ 
arate or consolidated income tax returns should be 
made have the force and effect of law. 

Pictorial Review Co. v. Ilrlvering, 63 App. D. C. 
21 . 

Maryland Casualty Co. v. U. S., 251 U. S. 342, 
349 ; 64 L. Ed. 297. 

This general proposition of law is subject |to the 
qualification that such rules and regulations have the 
force of law if they are not in conflict with the purpose 
and intent of the statute, since the Commissioner can¬ 
not transcend legislative functions by supplying omis¬ 
sions in the Revenue Act in the form of rules o 
lations. 

Ordsley Club v. Durey, 40 F. (2d) 293. 

Therefore, it is our position that while the Commis¬ 
sioner has the authority under the act to prescribe cer¬ 
tain rules and regulations in order to secure Orderly 
administration, they necessarily are predicated Ion the 
statute itself and cannot be inconsistent therewith. 


regu- 


Hence, we say that for all practical purposes the 


ruling 


of the Commissioner and the finding of the Board are 
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based on one and the same thing, namely, that since the 
Donberrv Corporation, Huntington Beach Inc. and the 
134 East 64th Street Corporation elected to file sep¬ 
arate income tax returns in the year 1927, they were 
bound bv such election and even though a fourth cor- 
poration, namely, 254 West 54th Street Corporation 
came into the affiliated group in 1928, this did not, as 
they say, give rise to a new taxable unit, so that the 
new affiliates had tlie right of election as to the type 

of return that should be filed for the vear 1928. 

* 

In any view of tlie matter, the status of the peti¬ 
tioners and its affiliates for the vear 1928 is to be 

* 

finallv determined bv this Court and not bv the Com- 
missioner. 

Radiant (Hass Company v. Burnet , 60 App. D. C. 
351. 

Safety Electric Products Co. v. Helve ring, 70 
F. (2d) 439. 

In the Radiant (Hass Co. case, supra. this Court says 
as follows: 

“* * * Accordingly it was the right of appel¬ 

lant, if affiliated, to file a consolidated return if it 
so elected, and to appeal to the Board of Tax Ap¬ 
peals and to the courts for a judicial determina¬ 
tion of its rights. * * * ” 

(Italics ours) 

Purpose and Intent of Statute Was to Allow Affiliated 
Companies to Take Advantage of Any Loss Incurred 
by New Affiliate or Affiliates and to Give Effect to the 
Business Entity as Distinguished from the Corporate 
Entity. 

In the ultimate analysis, the present question must 
be decided upon the same principles by which the 



27 


Courts ascertain the interpretation of all other) laws, 
namely, by the intention of the legislature, as it is to 
be deduced from the language and the apparent lobject 
of the enactment. 

U. S. v. Dickson, et al, 15 Pet. 141; 40 S. (jt. 690. 


The history of income tax legislation is persuasive, 


if not actually controlling, upon the question of 
tical effect. 


prac- 


1 Yillcuts v. Dunn, 282 U. S. 216, 75 L. Ed. 304. 

Plummer v. Color, 178 U. S. 115, 40 L. Ed. 998. 

It is our contention, and we submit that we are pimply 
supported by the authorities, that the purpose of the 
statute was to allow affiliated companies to take ajdvan- 
tage of anv loss incurred bv anv one or more of the 
affiliated companies. The theory being that unless the 
affiliated group as a whole earned a profit, thos^j who 
own and conduct its business would realize no gain, 
and hence the affiliated group for the purposes of the 
determination of income tax was to be viewed as a 
business unit. 

In Plannery and Company v. Commissioner of In¬ 
fernal Revenue, 42 F. (2d), 11, there was a tax case 
which involved a construction and application of 
Sec. 240 (a) of the Revenue Act of 1918 which pro¬ 
vides: “ Corporations which are affiliated within the 

lated 
and 


meaning of this section shall * * * make a consoli< 
return of net income and invested capital * * 
the Court in passing on this question used the fqllow- 
ing language: 

“When this bill was up for passage, there was 
practical unanimity in the Senate as to what the 
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law had in view. Senator Simmons, Chairman of 
the Committee on Finance, said: ‘The Committee 
recommends its adoption * * * because the prin¬ 
ciple of taxing as a business unit what in reality 
is a business unit is sound and equitable.' And 
SenatO|i* Penrose, ranking minority member, said: 
4 It is impossible to determine the true profits of 
such a combined enterprise except by treatiny the 
enterprise as a unit and disregarding/ the inciden¬ 
tal placing of different branches in loyally sep¬ 
arate corporations.' 

“Treating the enterprise as a ‘business unit,’ 
as suggested by one lawmaker, and the adoption 
of tlie unit idea bv the other, and his ‘disregard- 
ing the incidental placing of different branches in 
legally separate corporations,’ commends itself to 
ns as a happy statement of purpose of the law and 
as furnishing the guide to its application. 

(Italics ours) 


* ? i 


The purpose underlying the statute requiring or per¬ 
mitting consolidated returns bv affiliates was discussed 
by the Supreme Court of the United States in Burnet 
v. Aluminum Goods ('<>., 287 U. S. 544, in the follow¬ 
ing language: 

“The purpose of requiring consolidated returns 
by affiliated corporations was, as the'Government 
contends, to impose the war profits tax, according 
to the true net income and invested capital of what 
was, in practical effect a single business enter¬ 
prise, eyen though conducted by means of more 
than one corporation. Primarily, the consolidated 
return was to preclude reduction of the total tax 
payable by the business, viewed as a unit, by re¬ 
distribution of income or capital among the com¬ 
ponent corporations by means of inter-company 
transactions. See Handy & Harman v. Burnet, 
284 I\ S. 136, 76 L. Ed. 207: Gould Coupler Com- 



pany’s Appeal, 5 B. T. A. 499, 514-51G; cf. 'treas¬ 
ury Regulations 41, Art. 77; Treasury Regulations 
45, Art. 631.” ‘ ‘ I 

In the case of Duke Power Co. v. Commissioner of 
Internal Revenue , 44 Fed. (2d) 543, which casj) was 
cited by the Board in its opinion, the Court was called 
upon to construe Sec. 240 (a) of the Revenue 4 ct 
1921 which is substantially identical with the stlatute 
now under consideration. In a very exhaustive and 
illuminating opinion by Mr. Justice Groner, we find 
the Court in treating with the purpose and intejnt of 
the statute speaking as follows: 


“The option to affiliated corporations to file 
arate returns or a consolidated return inc 


sep- 

uded 


in the act of 1921 was a departure from the l<jw as 
it existed prior to that time. The Revenue Act of 
1918 (Sec. 240 (a), 40 St at. 1057) required that 
affiliated corporations unite in filing a consolidated 
return, and the report of the Senate Finance Com¬ 
mittee shows that this requirement was thdught 
necessary to prevent evasion under the excess 
profits tax provisions of the law, and so when the 
excess profits tax was abolished, the necessity for 
requiring a consolidated return ceased to exist, 
and the provisions of the law making it mandatory 
were not repeated in the 1921 Act, but it was Real¬ 
ized by Congress that while the mandatory fea¬ 
ture of the law should be repealed, the permissive 
feature should he retained because instances would 
arise in which it would he just as unreasonable to 
require for tax purposes the breaking up of a busi¬ 
ness operated as a unit, though conducted through 
several corporations , into as many parts , as it 
would be for the same purpose to require an indi¬ 
vidual engaged in two or more businesses to treat 
each separately, and this upon the theory that un- 
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less the affiliated group as a whole earned a profit, 
those who own and conduct its business would re¬ 
alize no gain, and that the substance rather than 
the shadow should be the determining factor. On 
the other hand, it was recognized that the require¬ 
ment under all circumstances of a consolidated 
return was a harsh one, and sometimes entailed 
injustices and inequalities of taxation which only 
the object sought under the circumstances then ob¬ 
tained would justify. Hence in the 1921 Act, Con¬ 
gress said, in 240 (a), affiliated corporations may 
hereafter make separate returns or make a con¬ 
solidated return, and since the language used is 
plain and unambiguous our duty is to construe it 
according to its obvious meaning. 

i4 In this view, it seems to us lirst of all perfectly 
clear that when Congress in 1918 declared that 
companies such as those involved in this contro¬ 
versy should file a consolidated return, and should 
be taxed on a basis of consolidated income, it was 
well understood that onlv one return embracing 
the consolidated income of all was permissible, and 
so it would seem, by parity of reason, that when 
Congress said in 1921 that affiliated corporations, 
such as these, might lile separate returns, or might 
file a consolidated return, it did no more than re¬ 
store the right and duty of corporations as these 
existed prior to the 1918 Act, but with an option to 
adopt instead the method prescribed by the man¬ 
datory provisions of the 1918 act. In other words, 
it permitted a return to the rule obtaining before 
1918, under which each and every corporation re¬ 
tained its corporate identity for taxation, but at 
the same time provided, at the election of affiliated 
companies, the 1918 method, thus in such cases 
recognizing and giving effect to the business entity 
as distinguished from the corporate entity. * * * 
A corporation is owned by its shareholders, who 
are the ultimate source of power controlling its 
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corporate action. If its stockholders decide that 
its best interests require filing by it of a separate 
tax return, no provision of the law denies ft this 
privilege, but in that event the effect of its action 
is to deprive its associates of the benefits, if! there 
are any, of a consolidated return, and infposes 
upon each the duty of filing a like form of rjeturn, 
but if all the corporations affiliated be owned by 
the same interests, and that of course is th^ pre¬ 
sumption on which the right is made to rest, it is 
fair to assume that they will act harmoniously and 
for the interest of the common owner, anc\ it is 
the recognition of this common owner's right to 
set off against his gains in the one his losses in the 
other that induced the permitted consolidated re¬ 
turn. 

“In the case at hand 1 lie Catawba Company is 
owned by Southern Company, and if all else lie dis¬ 
regarded, the two would come within the provi¬ 
sions permitting a consolidated return, but equally 
as the Southern Co. owned Catawba, Water!ree 
owned Southern, and this ultimate ownership and 
control is the factor Congress had in mind in per¬ 
mitting consolidation of income for taxation. The 
immediate ownership, therefore is a mere inci¬ 
dent, and mav no more be taken as the criterion on 
which to apply the 1921 law than it would have 
been under the 1918 law, and under that law, it 
was never suggested, so far as we know, by any¬ 
one that the affiliation intended to he reached was 
less than the whole. This, it seems to us, ijs the 
clear and unmistakable import of the language 
used by Congress when considered in the light of 
the purpose which it is obvious Congress intended 
to accomplish, and that purpose, as we have seen, 
was to afford affiliated corporations two methods 
of returning income for taxation. The extension 
to a third method would be to read into the act 
something not justified by the language itself or 



the historical continuity of the subject involved, 
and this obviously we may not do. Likewise we 
think Sec. 141 (a) of the Revenue Act of 1928 
(26 l . S. (\ A. Sec. 2141a), in which Congress spe- 
cificallv made the election to file a consolidated 
return dependent upon the consent of all affiliated 
corporations, is not indicative of a change of pol¬ 
icy in this regard. * * (Italics ours) 

In the case of Detroit Gear and Machine Co. v. Ilel- 
vering, decided by this Court on January 14, 193b, 63 
W. L. R. 147, this Court was called upon to construe 
Sec. 142 (a) of the Revenue Act of 1928. We quote the 
following language in the opinion as found at page 
148: 

“The parent and each of its affiliates may tile 
separate returns, or all three a consolidated re¬ 
turn; but two cannot tile a consolidated return and 
one a separate return. Duke Power Co. v. Com¬ 
missioner, 44 F. (2d) 543. The duty of each to 
make a return was in no respect lessened by the 
option in section 240 of the act. That section 
merelv extended an election which, when availed 
of, would impose the tax on the combined, rather 
than the separate, incomes. When Congress, 
shortly after the war, said that affiliated com¬ 
panies such as these might file separate returns 
or might file a consolidated return, it did no more 
than restore the right and duty of corporations 
as these existed prior to the War Act (1918). but 
with an! option to adopt the method previously 
made mandatory by the War Act. In other words, 
it permitted a return to the rule obtainining be¬ 
fore 1918, under which each and every corpora¬ 
tion retained its corporate identity for taxation, 
but at the same time extended a right at the elec¬ 
tion of affiliated companies, to a consolidation of 
income as an alternative, thus in such eases rec¬ 
ognizing and giving effect to the business entity 


33 


I 

i 


as distinguished from the corporate entity, (l)uke 
Power Co., supra.)" (Italics ours) j 

! 

Consider further that alter the mandatory provi¬ 
sions of the act of 1918, requiring affiliated corpora¬ 
tions to file a consolidated return, was repealed by the 
Revenue Act of 1921, which gave affiliates the right to 
elect to file either separate returns or a consolidated 
return, that the Commissioner promulgated Regula¬ 
tion 62 under this Act of Congress and we invitje the 
Court's attention particularly to Article 631 otf this 
Regulation which provides as follows: 

| 

“Affiliated (’orporat ions.—(Ymsolidated ref urns 
are based upon the principle of levying the tax 
according to the true net income and invested capi¬ 
tal of a single enterprise, even though the business 
is operated through more than one corporation. 
Where one corporation owns or controls the capi¬ 
tal stock of another corporation or other corpo¬ 
rations, or where the stock of two or more corpo¬ 
rations is owned by the same interests, a situation 
results which is closelv analagous to that of a busi- 
ness maintaining one or more branch establish¬ 
ments. In the latter case, because of the direct 
ownership of the property, invested capital and 
net income of the branch form a part of the in¬ 
vested capital and net income of the entire organi¬ 
zation. ” 

Thus it will be noted that from the very beginhing 
the Commissioner in and by his regulation under the 
Act of 1921 permitting affiliated corporations to elect 
either one of two methods of returning their nei; in¬ 
come, recognized that the purpose and intent of the law 
was to permit affiliated companies to take advantage 
of anv loss incurred bv an affiliate or affiliates, and that 

* * . . i 

this privilege was based on the principle of levying 




the tax of affiliated corporations according to the true 
net income and invested capital of a single enterprise 
even though the business was operated through more 
than one corporation. 

The question of how the election to tile a consolidated 
return or separate returns was to be exercised, under 
Section 240 of the Kevenue Act of 1921, above referred 
to, was considered in Solicitor's Memorandum 2083 
(C. B. June, 1925, page 238) wherein we find the fol¬ 
lowing language: 

“The language of Section 240 is specific. It 
states ‘('orporations which are affiliated * * ‘ may 
make separate returns or * * ’ make a consolida¬ 
ted return.' This language can mean but one 
thing; that the group as a whole may render indi¬ 
vidual corporate returns or that the group as a 
whole may render a consolidated return. This office 
is therefore of the opinion that where a group of 
corporations are affiliated within the meaning of 
Section 240 (b) of the Kevenue Act of 1921, they 
must for the taxable vear beginning on or after 
January 21, 1922, either elect to file one consoli¬ 
dated return for the entire (/roup or individual re¬ 
turns for each corporation. * * 


* * ? y 


Quoting further from this Memorandum of the So¬ 
licitor, we find the following: 

“A consolidated return cannot be filed for part 
of a group and separate returns for the balance. 

* * * ? y 


To our minds this interpretation of the statute is de¬ 
terminative |Of the issues here. It is clear the statute 
confered the right of election to file the consolidated 
return upon the four companies which comprised the 
affilated group in 1928. If there was ever any doubt 


that such right was conferred upon the affiliated group 
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as a whole, it was removed by the enactment of Section 
141 (a) of the Revenue Act of 1928 (26 U. S. C. A, Sec¬ 
tion 2141 (a), in which Congress specifically )na(\e the 
el eel ion to depend upon the consent of all the affiliated 
corporations. 

Moreover, to sustain the contention of the Bpard, 
namely, that the affiliated group of 1928 was bouijid by 
the election made by the affiliated group of 1927, would 
mean not only the group of 1927 was bound by its elec¬ 
tion but that the new affiliate was likewise bound, as 
alreadv indicated. This result would necessarily fol- 

* *i 

low because as noted in the Solicitor's Memorandum 


above, “a consolidated return cannot be filed for 
of a group and separate returns for the balance.” 

This Court very recently had occasion to api 
this doctrine in the case of Detroit (tear and Mali 
Co. v. Ilclrcring , supra, when it held as follows: 


part 

kove 

hine 

ates 


“The parent company and each of ils affil 
may lile separate returns or all three a consoli¬ 
dated return, but two cannot tile a consolidated re¬ 
turn and one a separate return; Sec. 142 (a) Rev¬ 
enue Act of 1928.” 

In this connection see also the case of Connecticut 
General Life Insurance Co. v. Maker, 70 F. (2d) 441, 
and Pictorial Review Co. v. II el re ring, 63 App. 1). 
C. 21. | 

Conceding then, for the sake of argument, that once 
the right of election is exercised by members of: an 
affiliated group in accordance with the act, that the 
method of filing a return could not be changed as long 
as the affiliation continues, without first securing the 
permission of the Commissioner, it is petitioner’s posi¬ 
tion that such restraint continues so long as huf no 
longer than the existence or continuation of the 6rig- 



in-al affiliation, and that such prohibition could only 

affect or reach to an affiliated group as a whole and 

necessarily could not extend to or embrace an affiliate 

in 1928 which had no relation to the group of 1927, and 

therefore in the nature of things could not have made 

an election to make a return either one wav or the 

* 

other. 

In the cases at bar the Donberry Corporation owned 
during the whole of the year 1928 all of the stock of 
the Huntington Beach Corporation and the 134 East 
64th Street Corporation, and from January 18, 1928, 
throughout the remainder of this calendar vear it 
owned all of the stock of the 254 West 54th Street Cor¬ 
poration. The new affiliate, the 254 West 54th Street 
Corporation, sustained a loss of $100,333.70 during 
the periodi January 18, 1928, to December 31, 1928. 
If the i>etitioners’ net income for this period is not 
computed on the basis of a consolidated return then it 
is a simple matter to perceive that they will not be able 
to deduct this loss of the 254 West 54th Street Corpo¬ 
ration and will have to pay tax on income on the 
$100,333.70, which they did not actually realize from 
the business unit. Such we submit was not the inten¬ 
tion of Congress and it would be a grave injustice to 
force the petitioners to pay an additional income on 
this amount over and above the income of the business 
unit as computed by the petitioners. Hence we say that 
if our construction of the act does not trulv reflect its 
object, then the act is meaningless and illusory. 

The Decision of the Board. 

In the decision of the Board the underlying theory 
appears to be that there was no change in the dominant 
parent of the affiliated group in the year 1927, and the 
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affiliated group in the year 192S and hence since the 
group did not obtain permission from the Cqmmis- 
sioner to make a change in its return, the affiliated 
group of 19*28 was bound by the election of the group 
of 1927. ' I 

The Board refers to previous decisions of the Board 
as supporting its contention, and particularly jo Im¬ 
perial Assurance Co., 19 B. T. A. 1068, Peerless Pat¬ 
tern Co., 29 B. T. A. 767, as well as its decision in Duke 
Power Co. v. Commissioner, which was affirmed| in 44 
Fed. (2d) 543, and its decision in Dr. Pepper Bdttling 
Co. v. Commissioner, which was affirmed in 69 Fed. 
(2d) 768. After a careful review and study of tjie de¬ 
cisions reached in the Peerless case and the Imperial 
case it is thought that these two cases are most cer¬ 
tainly authorities against us and can be properly cited 
in support of the proposition of law which the respon¬ 
dent contends for: but the decisions will not be fol¬ 
lowed by this Court unless the reasons for the decisions 
appear to be sound. 

As regards the decision reached in the Duke Power 
Co. case and the Dr. Pepper Bottling Co. case it is 
respectfully submitted that while these two cas^s do 
raise issues of law somewhat analogous to the issues 
in the instant proceedings, they cannot be eitcfd as 
primary authority for the proposition of law which 
the respondent urges. 

The Imperial case is a case often cited by the I^oard 
and since the Peerless case merelv follows it, we will 
only discuss the reasons given by the Board in arriv¬ 
ing at its conclusion in the former. We quote froijn the 
opinion of the Board thusly: 

i 

“It is contended by the petitioners, that, on 
January 1, 1923, when the petitioner, United fire- 



mail's; Insurance Co., became affiliated with the 
group of four this formed a new group of live, and 
that on April 9. 1923, when the Eagle Fire (V). of 
Xew York became affiliated, this formed a new 
group of six corporations and that each group of 
affiliated corporations had the independent right 
to elect k * *. It is further contended that the 

election of the original four affiliated corporations 
to file separate returns in 1922 is not binding on 
them or their associates for the following year. 

“Petitioners cite * * * Sweets Company of 

America, 1 2 B. T. A. 1285, wherein Xew York 
Sweets Co. and the Lance Cough Drop Co. were 
affiliated lx‘tween January 1, 1919 and June 30, 
1919, and on or about the latter date another cor¬ 
poration, Virginia Sweets Corporation, joined the 
affiliation and the Commissioner required the first 
two named corporations to file a consolidated re¬ 
turn covering the period January 1 to June 30, and 
then required the three corporations to fde a con¬ 
solidated return from Julv 1, 1919 to December 3, 
1919. 


“In Sweets Company of America, supra, we up¬ 
held the action of the Commissioner, saying: 
‘From! July 1. the group was not the same as it 


had been before and we think it must be regarded 
as a different taxable unit from that which existed 
beforeithe Virginia Sweets Co. became a member.’ 


“Our decision was, however, reversed in Sweets 
Co. of America v. Commissioner, 40 Fed. (2) 436. 

“It will be observed that the statute for 1921 
does not use the terms, affiliated group, 
taxable group, unit, or entity. Xo rights or privi¬ 
leges are granted to a group, unit, or entity as 
such. * ’ * This provision of the 1921 act was 

undoubtedly included for the purpose of securing 
orderly administration. It follows that under the 
1921 act. when once the right of election is exer¬ 
cised bg an affiliated group, it mag not be changed 
as long as the original affiliation continues without 



first securing permission of the Commissioner. 
Congress evidently thought this provision jof the 
law necessary to secure good administration and 
we have no right to disregard it. Only iij cases 
where the Commissioner had abused his discretion 
to grant the basis would we disturb his decision. 

‘‘The mere adding on or dropping off of 4 mem¬ 
ber from time to time does not give rise jto the 
right of a new election. In the case of B. Miffin 
Hood Brick Co., et al., 19 B. T. A. 785, we had this 
same question before us. There three corpora¬ 
tions were affiliated for the taxable year 19$2, but 
elected to file separate returns. For the yealr 1923 
one other was added, and the claim to file consoli¬ 
dated returns was made on the same ground as in 
the instant case, viz., that the year 1923 was the 
first vear when an election could be made by the 
new group, but we held that the four companies 
were bound bv the election made for the three of 
them for the year 1922. 

“The Court of Claims in Swiff and Co. v.i U. S., 
supra, pointed out in its opinion what had been 
the consistent ruling of the Revenue Bureau for 
prior years, in the following language: 

“ ‘For more than ten years prior to the time 
when this controversy arose, the Revenue Bureau 
had, both by regulation and application of the law, 
held that a change in an affiliated group caused by 
the dropping out of one corporation or the! addi¬ 
tion of another or both, did not end the existence 
of the affiliated group for the purpose of comput¬ 
ing the tax and had never held that by! such 
changes in an affiliated group new and separate 
groups were thereby created for the purpose of 
taxation.’” * * * 

“While it is true that Swift and Company v. 
U. S., and Sweets Co. of America v. Commissioner, 
supra, were both cases construing Section ^40 of 
the Revenue Act of 1918, not now before us, jvhich 
required affiliated corporations to file a consoli- 
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dated return rather than to give them the right of 
election to file either a consolidated return or a 
separate return as did Section 240 of the Revenue 
Act of 1921, still the interpretation made by these 
cases of the status of affiliated groups of corpora¬ 
tions is, we think, equally applicable to affiliated 
groups governed bv Section 240 of the Revenue 
Act of 1921.” 


It is manifest that this decision was based upon the 
decision reached in Streets ('ompatnj of America v. 
Commissioner, M) Fed. (2d) 4Mb, and Striff and C<tw- 
paittf v. (\ X.. MS Fed. (2d) Mbf). It is our contention that 
neither of these cases are controlling and in fact are 
not in point at all. It is to be noted that both of these 
cases arose under the Act of 191S which did not give 
to affiliated corporations tin* right to elect whether 
they would file a separate or consolidated return, but 
required affiliated corporations to file a consolidated 
return. Hence the question of the rifjht to elect was 
not before either Court in those cases. 

In the case of Swift and Company it appeared that 
one of an affiliated group of corporations for the calen¬ 
dar year 1918 had left the affiliated group, and that a 
new corporation had come into the affiliated group in 
the calendar year 1919. The affiliated group realized 
a large profit in the year 1918 but sustained a loss in 
the year 1919. The principal question was whether the 
net loss in 1919 could be deducted from the net gain 
realized in 1918 under section 204 (b) of the Revenue 
Act of 1918. The Court held that this could be done, 
using the following language: 


“ITider Revenue Act of 1918 Section 240, 40 
Stat. 1082. separation from affiliated group of 
corporations of one of members during year, or 
addition to group of a new member during year, 





did not end taxable year for purpose of determin¬ 
ing consolidated net income and invested capital 
for computation of income and profits tax, in that 
the consolidated group, as such, is not a taxpayer, 
but a tax computing 1 unit, and corporations which 
are members of an affiliated group for a year, or 
become members during the year, lose separate 
identity while so affiliated only for purpose c^f com¬ 
putation of tax.” 

It will be readilv seen that in that case the same fac- 

tual situat ion was not presented as in the cases ht bar. 

The question therefore here involved was not the same 

as in the Swift case. Further we submit that the case 

does not decide any principle which supports the 

Board’s contention. The Board itself seems to have 

doubted whether the case of Swift and Co. was reallv 

* 

an authority on the point in question. AYe quote the 
following language of the Board: 

“While it is true that Swift and Co. vs. IT. S. 
and Sweets Company of America v. Commissioner, 
supra, were both cases construing Section 240 of 
the Revenue Act of 1918, not now before us, which 
required affiliated corporations to file a consoli¬ 
dated return rather than to give them the right of 
election to file either a consolidated returh or a 
separate return as did Section 240 of the Revenue 
Act of 1921, still tin* interpretation made by these 
cases of the status of affiliated groups of corpora¬ 
tions, is, we think, equally applicable to affiliated 
groups governed bv Section 240 of the Revenue 
Act of 1921.” 

In the Sweets case, it appears that the New York 
Sweets Co. and the Lance Cough Drop Co. werp affil¬ 
iated during the period January 1, 1919, and Jpne 30, 
1919, and that on the latter date the Virginia Sweets 
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Corporation came into the affiliation and the Commis¬ 
sioner required the New York Sweets Co. and the 
Lance Cough Drop Co. to file a consolidated return 
covering the period January 1 to June 30, 1919 and 
then required the three corporations to file a consoli¬ 
dated return from the period July 1, 1919, to October 
31, 1919. The Board of Tax Appeals upheld the action 
of the Commissioner but on appeal, the Circuit Court 
of Appeals for the second circuit reversed the decision 
of the Board and held that the tax “may be computed 
on consolidated return of affiliated companies for the 
period during which affiliation continued prior to mer¬ 
ger, whether the additional member constituted the 
parent or subsidiary corporation.” 

Quoting more fully from the opinion of the Court 
we find the Court adopting a view which lends support 
to our contention, namelv that it is immaterial whether 
or not there is change in the dominant parent of an 
affiliated group or not. The Court's language is as 
follows: 


“It is true that in Swift and Co. v. U. S., supra, 
the ‘parent or principal’ corporation continued 
the same and the new member which was added 
for a part of the taxable year was a subsidiary; 
while in the case at bar it may perhaps be said that 
the Virginia Corporation substituted a new parent 
company although the New York Corporation 
(‘the parent’ of Lance Cough Drop Co.) continued 
in the same relation to it as before. The affiliation 
between these two companies continued until their 


merger, and we can see no reason whv their tax 
should not be computed on a consolidated return 


for this entire period, whether or not the addi¬ 
tional member which joined the group for part of 
the period be a ‘ parent' or 4 subsidiary 9 company.” 
(Italics ours) 


It is our contention that neither of the above two 
decisions really decide the issues presented by the 
cases at bar. If applicable it is our position 
that the Swift and Co. case really supports our Conten¬ 
tion. The decision in that case is that “corporations 
which are members of an affiliated group for one year, 
or become members during the year, lose separate 
identity while so affiliated only for the purpose of com¬ 
putation of tar.” This being true, it necessarily fol¬ 
lows that the Donberrv Corporation, and the Hunting- 
ton Beach corporation and the 134 East 64th Street 
Corporation, by being affiliated in the year 19j27, did 
not lose their identity as separate corporations .j They 
remain separate corporations for all purposes , except 
for the purpose of computation of taxable income, as¬ 
suming of course that they had filed consolidated re¬ 
turns instead of separate returns. Pursuing this view 

further it also necessarilv follows that when the 254 

% 

West 54th Street Corporation became affiliated with 
the Donberrv Corporation, the Huntington Beacjh Cor¬ 
poration and tlie 134 East 64th Street Corporation in 
1928 it did not lose its separate identity. Thje four 
corporations in the year 1928 remained separate and 
independent entities for all purposes and had thC right 
to exercise the privilege of making an electioi^ as to 
whether tliev would file returns or consolidated re- 
turns. 

The onlv reason which mav be advanced for the 
conclusions of the Board as reflected in its decision in 
the Imperial case, supra , is found in the following 
paragraph: 

“It will be observed that the statute for 1921 
* * * does not use the terms, affiliated troup, 

taxable group, unit or entity. No rights orjprivi- 
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leges are granted to a group, unit or entity as 
such. * * * This provision of the 1921 act was 
undoubtedly included for the purpose of securing 
orderly administration. It follows that under the 

+■ i 

1921 act, when once the right of election is exer¬ 
cised by an affiliated group, it may not be changed 
as long as the original affiliation continues with¬ 
out first securing permission of the Commis¬ 
sioner.” 

In other words the holding of the Board is that be¬ 
cause affiliated corporations do not become a “taxable 
group, unit or entity” and because no “rights or 
privileges are granted to a group, unit or entity as 
such,” therefore “when once the right of election is 
exercised by an affiliated group it may not be changed 
as long as the original affiliation continues without 
first obtaining the permission of the Commissioner.” 

Admitting the argument in its full force, still it does 
not appear to us to justify the conclusion attempted to 
be drawn from it. The reason for the conclusion most 
certainly is not apparent and the mind cannot logically 
follow the reasoning of the Board. Conceding for the 
sake of argument that the three corporations, namely, 
the Donberry Corporation, Huntington Beach Corpo¬ 
ration and the 134 East 04th Street Corporation were 
not a taxable group, unit or entity in 1927, and assum¬ 
ing that these three companies and the 254 West 54th 
Street Corporation did not become a taxable group, 
unit or entity in 1928, and assuming further that no 
rights or privileges were given to the affiliated group 
of 1927 as a taxable group, unit or entity, still we say 
that the fouri corporations in question became affiliated 
for the first time in the year 1928. They were never 
before affiliated, hence when they came to file their tax 
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returns in 192S they as separate individual companies 
had the right of election conferred upon them tyy Sec¬ 
tion 142 (a) of the act. j 

Now the Board also makes reference to the| Duke 
Power Co. case, supra , and the Dr. Pepper Battling 
Co. case, supra. The decision in the Duke jPower 
Co. case has been quoted from, and discussecjl gen¬ 
erally elsewhere in this brief. In that cade the 
* ! 

Court held that subsidiary corporations weije not 

entitled to file a consolidated return of income, where 

the parent corporation elected to file a separate 

income tax return. It appeared in this case th<jit one 

of the subsidiaries owned the stock of the other and by 

making a consolidated return sought to cancel outj items 

received by one company from the other which jrepre- 

sented interest on one hand and deficit on account of 

the other company. The Court held that the Refvenue 

Act of 1921 Section 240 (a) provides for the making 

of consolidated returns by affiliated corporations, and 

bv this statute Congress assumed the existence of\ dom- 

inant control over all corporations and afforded two 

methods for returning income for taxation, that! is to 

° i 

say, by either separate returns or by a single consoli¬ 
dated return. 

We think that the decision is fair and that the 
reasoning of the Court is entirely proper, but 
we say that the holding in no wise throws any 
light on the issues presented in the instant case. In 
the Duke Power Company case, all of the corpora¬ 
tions in the affiliated group were in existence and were 
actually in the affiliated group at the time that the 
parent or dominant corporation made the election^ We 
cannot conceive how the decision in that case c^n be 
expanded to cover the instant situation, and to [hold 
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that an affiliated group of corporations by electing to 
file separate returns in the year 1927 can bind the 
affiliated group in the succeeding year where a fourth 
corporation comes into the affiliated group, but which 
had no relation to the affiliated group of 1927, and 
necessarily had nothing to do with the election in 
the prior year. To so hold would be contrary to the 
statute which expressly confers the right of election 
upon all of the affiliated group. 

Again in the case of Dr. Pepper Bottling Co., supra, 
also referred to by the Board in its opinion, the Court 
held that the filing of separate income tax returns by 
one of several affiliated corporations deprives others 
of the right to file a consolidated return in the absence 
of consent ojf the Commissioner. More specifically it 
appears that the Court held that a consolidated return 
for the vear 1926 mav not be filed where throughout the 
year 1926 petitioner was affiliated with the parent cor¬ 
poration which filed a separate return for the fiscal 
year ending jJune, 1926, and later obtained permission 
to change its accounting period to the calendar year 
basis but did not ask permission to file a consolidated 
return with the petitioner. The Court concluded that 
the filing of a separate return by the parent corpora¬ 
tion constituted an election which precluded the peti¬ 
tioner from the benefit of a consolidated return. 

It will be noted that in neither of the above cases 
does it appear that the same factual set up exists as in 
these cases, nor does it appear that the same proposi¬ 
tion of law is involved. It would seem therefore in 


accordance with elementary principles, that neither of 
these cases are dispositive of the questions herein 
raised, and when viewed in this light it would seem 
that the Board has apparently attached undue signifi- 
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cance to the holdings in the above two cases, kn the 
instant cases the primary aspect of the situation does 
not resolve itself into the propriety of either the right 
of the parent corporation or its affiliates to exercjse the 
right of election, but it goes further than that, in that 
the real issue is whether or not the new affiliated \cjroup 
of 1928 had the right to file a consolidated return, or 
whether it was hound hg the prior election of th e| affili¬ 
ated group of 1927. 

In its opinion it appears that the Board indulged in 
a lot of imaginary horribles in its disposition of!these 
cases when it savs as follows: 

‘‘If the mere addition of a member to an affiliated 
group without any change in the dominant parent 
worked such a change in the situation as to give 
the affiliated group a new election, then that part 
of Section 142 (a) of the Revenue Act of j 1928, 
which reads ‘If return for the taxable yeaij 1927 
was made upon either of such bases, returns for 
the taxable year 1928 shall be upon the same [basis 
unless permission to change the basis is granted 
bv the Commissioner’ would not mean verv fnuch. 
An affiliated group which had elected to file) sep¬ 
arate returns could, by the mere creation of a new 
corporation, establish a new election and thus file 
a consolidated return as a matter of right, despite 
the Commissioner’s non-permission or even his 
express disapproval. AVe think it is not to tye as¬ 
sumed that Congress would have imposed tli^s ex¬ 
press restriction upon the voluntary election £iven 
corporate taxpayers and yet leave open su^h an 
obvious means of its circumvention and frustra¬ 
tion. * * *” (D. R. 17-18) 

The indisputable facts in these cases show tha^; the 
fourth corporation which was added to the affiliated 
group in the year 1928 was not created directly dr in- 
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directly by either the parent corporation or any of its 
subsidiaries in the affiliated group which existed in 
1927. Tlie fourth corporation, namely the 254 West 
54th Street Corporation, became affiliated with the 
affiliated group of 1927 by virtue of the fact that all of 
the stock in the latter company was acquired by the 
affiliated interests. It would seem elementary to sug¬ 
gest that acquisition of affiliates in this manner is en¬ 
tirely separate and distinct from the “mere creation 
of a corporation", and does not provide “an obvious 
means of circumvention and frustration” of the law 
referred to bv the Board. On the other hand it would 
seem that the Board should have been inclined to the 


view that thje fourth corporation, namely the 254 West 
54th Street Corporation was merely a successive cor¬ 
porate unit, brought in, not as an end in itself, but as a 
further aid in carrying on an additional part of the 
expanding business unit. 

Suffice it to sav that each case must stand on its own 
facts and where as here there is not the remotest sug¬ 
gestion of any fraud or deceptive practices on behalf 
of the parent corporation or any of the affiliates in 
1927 it would seem that the Board prematurely raises 
such possibilities. 

Manifestly, when a Court or administrative tribunal 
is called upon to interpret a particular section of a 
statute they should not indulge in mere probabilities 
or remote contingencies, such as the Board has been 
guilty of in these proceedings, but should construe 
the law liberally in favor of the taxpayer. 

We must not look to cases of verv rare and singular 
occurrence but to those of everyday experience. 


Hyde v. Johnson, 2 Bing. N. C. 78. 
Rhode v. Smefhursf . 4 Mees. & W. 63. 
Monroe v. Butt, 8 El. & Bl. 754. 
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The dutv of the Court, being satisfied of the intent 

* ^ . i . 

of the legislature clearly expressed, is to give effect 
to that intention and not to defeat it bv adherinlg too 
rigidly to the mere letter of the statute or to technical 
rules of construction. j 

Oates v. First National Bank, 100 U. 8. 23fj. 

i 

Where the object and design of a statute are ijnani- 
fest, and to construe it literally, would be to impijte to 
the legislature an unjust and unreasonable intenjt, its 
letter must yield to its spirit. j 

U . S. v. Clajlin, 97 U. 8. 546. j 

It will always be presumed that the legislature in¬ 
tended exceptions to the statute which would hvoid 
injustice, surprise or absurd consequences. The] rea¬ 
son of the law in such cases must prevail ovei| the 
letter. j 

U. S. v. Kirby, 74 U. 8. 288, 19 L. Ed. 78. | 
Riche v. Smythe, 20 L. Ed. 566. j 

Ex parte Ellis, 11 Cal. 222. j 

I 

Let us assume, for the sake of argument only, Ithat 

the construction contended for bv the Commissioner 

%/ 

and the Board is correct, and then let us trace the icon- 
sequences which would follow. If the construction Icon- 
tended for by the Board applies to three companies 
which are affiliated in one year and a fourth corpora¬ 
tion comes into the affiliated group in the following 
year, it necessarily would apply to three companies 

which are affiliated in one vear and three more com¬ 
¬ 
panies come into the affiliated group in the following 

year. Let us assume that corporations A, B & C vjere 
affiliated in the year 1927 and filed separate returns 
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for that year; and that corporations D, E & F are affil¬ 
iated in the year 1927 and file a consolidated return for 
the year 1927. In 1928 the affiliated group of corpora¬ 
tions comprising A, B & C acquire all the stock of cor¬ 
porations D, E & F. Query, what kind of return for 
the taxable year 1928 must the six affiliated corpora¬ 
tions file? They cannot tile a consolidated return for 
the year 1928 for some of the affiliated group, and sep¬ 
arate returns for the others. It must be separate re¬ 
turns for all or a consolidated return since under the 
law they only have two alternatives and under the de¬ 
cisions construing the section and the Solicitor's Mem¬ 
orandum opinion 2683 above referred to “a consoli¬ 
dated return cannot be returned for part of the group 
and separate returns for the balance." 

However, under the ruling of the Commissioner and 
the decision of the Board, they cannot file separate 
returns because corporations D, E & F had filed con¬ 
solidated returns for 1927 which election is binding, 
and thev cannot file a consolidated return because cor¬ 


porations A, B & 0 had filed separate returns for 1927 

which election was binding. Under the circumstances 

thev would have to obtain the consent of the Commis- 
% 

sioner before they could file any return whatsoever; 
and vet if the Commissioner should refuse to give his 
consent to the change of basis, then the new affiliated 
group of six corporations would be wholly unable to 
file any return whatsoever. We respectfully submit 
that this illustration shows the absurd consequences 
which would result if the position of the Board is cor¬ 
rect, and that for this reason alone the decision should 
be reversed. It is well settled that all laws are to be 
given a sensible construction, and a literal application 
of the statute which would lead to absurd consequences 
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i 
i 

I 

should be avoided whenever a reasonable application 
can be given to it, consistent with the legislative pur¬ 
pose. 

U. S. v. Katz , 271 U. S. 354. j 

Stonega Coke <£ Coal Co. v. Commissioner^ 67 F. 
(2d) 1030. 

i 

! 

In its opinion the Board also made reference to the 
oft cited case of Swift and Co. v. U. S., 38 Fj (2d) 
365. We quote the following language froih tlie 
Board’s opinion: j 

: I 

“ * * * in that case there were sixty or more 

* 

corporations, of which Swift and Company was 
the dominant parent corporation. 

“Suppose that Swift and Company, the dom¬ 
inant parent corporation in 1927, had elected that 
tlie group file separate returns and in 1928 an¬ 
other subsidiary had been added in the same man- 
ner as the 254 West 54th Street Corporation was 
added to the affiliated group in the instant case, 
without any change in the dominant parent: cor¬ 
poration. Would it be contended that the mere 
addition to the group of this one new affiliate, with¬ 
out any change in the dominant parent corpora¬ 
tion, would give the group the right of a new 
election and enable the corporations to file a single 
consolidated return without first securing the con¬ 
sent of the Commissioner? We think not. T nder 
such circumstances the group would not be per¬ 
mitted to hie a consolidated return without first 
securing the consent of the Commissioner. (D. 
R. 18, 19)” 

The Board apparently entirely overlooks the fact 
that in the Stonega Coke and Coal case, supra, the 
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Court after due consideration of the Swift ease held 
it not control line - when it savs as follows: 

“This ease is distinguishable from Swift and 
Co. v. I . S., 38 Fed. (2d) 365, and like eases. In 
the Swift and Co. ease the addition of a single cor¬ 
poration fo a group of sixty or more affiliated cor¬ 
porations made but a slight change in the group of 
affiliated corporations. In the present case the 
addition of a corporation of the size acquired by 
the three affiliated corporations made a substan¬ 
tial change in the group of affiliated corpora¬ 
tions.-’ 


So, in the instant case, the addition of the 254 West 

54th Street, Corporation to tin* affiliated group in 15)28 

made a substantial change in the group of affiliated 

corporations as it existed in the year 1927, so much 

in fact, that there did not exist a substantial identity 

* 

between the two affiliated groups. Wo think that the 
reasoning of the Court in the Stonega case is well 
founded. And in addition to the fact that the Swift 
case, as heretofore noted, was a case construing the 
Revenue Act of 15)18 which required affiliated corpora¬ 
tions to file a consolidated return rather than to give 
them the right of election to file either a consolidated 
return or a separate return, our contention is that the 

cases at bar for the above reasons are readilv distill- 

•> 

guishable from the Swift case. 

CONCLUSION. 

In conclusion, it is our position that from a gram¬ 
matical construction of Section 142 (a) of the Revenue 
Act of 1928 when construed in its entirety, that the pe¬ 
titioners had the absolute right to file a consolidated re- 
turn in the year 1928, without obtaining the permis- 
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sion of the Commissioner, since the addition jof the 
fourth corporation to the affiliated group of 1927 
created a new affiliated group and the taxpayers be¬ 
came entitled to a new election. Moreover, we say that 
despite the plain allegations of the act, namely that re¬ 
turns for the taxable year 1928 must be on thcj same 
basis as returns for the taxable Year 1927, it !is the 
logical and reasonable inference that the provisions 
therein set forth are only applicable where thjere in 
fact exists a substantial identity in the affiliated jgroup 
in both of the years. 

The purpose and intent of the legislature, in enacting 
the statute, was based on the principle of taxing as a 
business unit , what in reality is a business unit, and to 
permit affiliated companies to take advantage of any 
loss incurred by an affiliate, so that, a consolidated re¬ 
turn would truly reflect the net income and invested 
capital of a single enterprise, even though the business 
was operated through more than one corporation. 
To emplov anv other rule of construction manifestly 
would attribute to the legislature a design to enforce 
on many affiliated groups a harsh and arbitrary re¬ 
turn, which obviouslv in manv cases would result in a 

* * | 
nullification of the purposes and intent of the consoli¬ 
dated return provisions of the Revenue Act. 

That there was an actual change in the business set¬ 
up and status of the affiliated group in 1928 ovef and 
above that which existed in 1927 cannot be denied. To 
therefore contend as respondent has in these cases 
that the affiliated group in 1928 was bound by the elec¬ 
tion of the affiliated group in 1927 does not mal^e for 
good sense or reason and is incompatible with tlie ex¬ 
pressed provision of the law to the effect thaj the 
right of election is conferred upon all of the gro\ip. 



54 


If the computation of income tax for the affiliated 
group in 1928 is not based on a consolidated return 
so that the Donberry Corporation can set off the loss 
of $100,333.70 sustained by the 254 West 54th Street 
Corporation, then the affiliated group will have to pay 
income on i the $100,333.70 which they did not actually 
realize from the business unit. The inequalities in 
these cases therefore are apparent, but it is our con¬ 
tention that this should not be the controlling feature 
since the action of the petitioners in filing a consoli¬ 
dated return in 1928 is predicated on its positive or 
'/('finite exercise of choice or (‘lection, as provided for 
under the act, and hence its action in this regard is 
founded on petitioners' legal rights construed as the 
Supreme Court has said those rights should be con¬ 
strued, that is to sav, liberallv in their favor. This 
right was exercised, of course, by the actual filing of a 
consolidated return for the vear 1928. The Courts 
have uniformlv held that the right of choice or election 
to file one or another sort of return is exercised by 
tiling the return. 


Radiant (Hass Co, v. Burnet, GO A])]). D. C. 351. 
Lucas v. Xational Baseball (dub, 42 F. (2d) 984. 
Alameda Investment Co. v. McLaughlin, 33 F. 
(2d) 120. 


Accordingly, it was the right of petitioners since 
thev were affiliated to elect to tile a consolidated return 
for the year 1928, and having elected to file a return 
on this basis may not be compelled to tile a return or 
pay a tax on another basis. 

R. Doiens, Jr, v. Commissioner , 5 B. T. A. 1029. 

T. C. Phillips v. Commissioner, 9 B. T. A. 153. 



It is therefore, respectfully submitted that tjie de¬ 
cisions of the United States Board of Tax Appeals 
should be reversed. 

Respectfully submitted, j 

W. Gwynn Gardiner, j 
James M. Earnest, 

729 15th Street, X. w|., 
Washington, D. C. ! 

Attorneys for Petitioners. 
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In the United States Court of Appeals 
for the District of Columbia 


No. 6419 

I 

Huntington Beach, Incorporated, PETmoijrER 

v. 


Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 


No. 6420 

i 

i 

Donberry Corporation, petitioner 

i 

V 

V • 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 


ON PETITIONS FOR REVIEW OF DECISIONS OF THE UNI 
STATES BOARD OF TAX APPEALS 


TED 


BRIEE FOR THE RESPONDENT 


OPINIONS BELOW 

I 

The only previous opinions in these cases ire 
those of the United States Board of Tax Appeals 
(R. 13-19), which are reported in 30 B. T. A. 7^1. 




JURISDICTION 


These appeals involve income taxes for the year 
1928 in the amounts of $10,698.71 (R. 19), in the 
case of the Donberry Corporation, and $2,249.56, 
in the case of Huntington Beach, Incorporated 
(R. 7, 19, No. 6419), and are taken from decisions 
of the United States Board of Tax Appeals entered 
May 17, 1934 (R. 19). The cases are brought to 
this Court 1 by petitions for review filed November 
23, 1934 (R. 32-37), and a stipulation of venue 
(R. 32), pursuant to the provisions of Sections 
1001-1003 of the Revenue Act of 1926, c. 27, 44 Stat. 
9, as amended by Section 1101 of the Revenue Act 
of 1932, c. 209, 47 Stat. 169, and Section 519 of the 
Revenue Act of 1934, c. 277, 48 Stat. 680. 

QUESTION PRESENTED 

Where three affiliated corporations file separate 
returns for 1927, and in 1928 all become affiliated 
with a fourth corporation, the parent corporation 
remaining unchanged, can the four affiliates file a 
consolidated return for 1928 without permission of 
the Commissioner of Internal Revenue, as specified 
in Section 142 of the Revenue Act of 1928? 

STATUTES AND REGULATIONS INVOLVED 

The statutes and regulations involved will be 
found in the Appendix, infra, pp. 17-21. 

1 On motion of petitioners, these cases were consolidated 
for hearing on briefs and oral argument. Unless otherwise 
specified, all record references are to the record of Donberry 
Corporation v. Helvering , No. 6420. 
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STATEMENT | 

I 

The facts of this case, as stipulated (R. 11^12) 
and found bv the Board of Tax Appeals, may be 
summarized as follows: I 

i 

The petitioners’ during the year 1927, were Mem¬ 
bers of an affiliated group, composed of the follow¬ 
ing corporations, all of whom elected to file ancj did 
file separate income-tax returns for the year J927 
(R. 11-12,13-14): i 

The Donberrv Corporation, a petitioner, with an 
authorized capital of $25,000, represented by 1250 
common shares of $100 par value, all of which [was 
outstanding, and of which F. W. Gordon owned 
50% and Z. D. Berry owned 50% (R. 12, 13-14). 

Huntington Beach, Incorporated, a petitioner, 

I # 

whose entire authorized and outstanding capital 
stock, 1,000 shares of $100 par value, was owned by 
the Donberrv Corporation (R. 12,14). 

134 E. 64th Street Corporation, whose entire [au¬ 
thorized and outstanding capital stock was owhed 
by the Donberrv Corporation (R. 12, 14). j 

On January 18, 1928, and thereafter during t[hat 
year, the petitioners were members of an affiliated 
group composed of Donberrv Corporation, Hunt¬ 
ington Beach, Incorporated, 134 E. 64th Street 
Corporation, and 254 W. 54th Street Corporation 
(R. 12, 14). The last named company had an Au¬ 
thorized capital of $50,000, consisting of 500 shades 
of $100 par value common stock, of which 50% \j T as 
owned by F. W. Gordon and 50% by Z. D. Beijry 
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from January 18, 1928, to December 31, 1928 (R. 
12,14). These four corporations joined in the filing 
of the consolidated return for the year 1928, with¬ 
out first having secured permission from the Com¬ 
missioner of Internal Revenue to change the basis 
for the filing, which had been elected by the peti¬ 
tioners and 134 E. 64tli Street Corporation in 1927 
(R. 12, 14). The Commissioner of Internal Reve¬ 
nue determined the tax liability of the petitioners 
upon the basis of separate returns for the taxable 
year 1928, on the ground that the Commissioner 
of Internal Revenue had not granted permission to 
change from the separate return basis which was 
used in 1927 (R. 7-10). The Board of Tax Appeals 
upheld this determination (R. 13-19). 

SUMMARY OF ARGUMENT 

Section 142 (a), Revenue Act of 1928, infra, 
which, in substance, reenacted Section 240 (a), 
Revenue Act of 1926, infra, grants to affiliated cor¬ 
porations the option of filing separate returns or 
one consolidated return for the group. The 1926 
Act further provides: “If return is made on either 
of such bases, all returns thereafter made shall be 
upon the same basis unless permission to change 
the basis is granted by the Commissioner”, and the 
1928 Act provides: “If return for the taxable year 
1927 was made upon either of such bases, return for 
the taxable year 1928 shall be upon the same basis 
unless permission to change the basis is granted 
bv the Commissioner”. 


o 


In 1927, the affiliated group elected to file ^epa- 
rate returns. The statute required adherence to 
that basis in 1928, the taxable year, since no [per¬ 
mission to change was requested of or granted by 
the Commissioner. j 

The addition of a new corporation to the Affil¬ 
iated group does not create a new right of election. 
This proposition is supported by abundant j ju¬ 
dicial authority. A case where the addition 
new member makes a fundamental change in 
group such as a change in controlling interest 
possibly be an exception, but no such 
involved here. 

ARGUMENT 

The statute requires separate returns from the petitioners 
and not a consolidated return from the affiliated 
group 

1 1 

In 1927, the affiliates, consisting of the Donbe^ry 

i 

Corporation, the parent, and Huntington BeAch, 
Incorporated, and 134 E. 64th Street Corporation, 
the subsidiaries, elected to and did file separate 
returns as permitted by Section 240 (a) of the I^ev- 
enue Act of 1926, infra. Under the unequivocal 
language of Section 142 (a) of the Revenue Act of 
1928, infra , the three affiliates were thereafter [re¬ 
quired to file separate returns unless the Comniis- 
sioner of Internal Revenue granted permission! to 
file consolidated returns. Lucas v. St. Louis No¬ 
tional Baseball Club, 42 F. (2d) 984 (C. C. A. 8t|o, 
certiorari denied, 282 U. S. 883; Dr. Pepper Bat¬ 
tling Co. v. Commissioner, 69 F. (2d) 768 (C. C A. 
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5th); Radiant Glass Co. v. Burnet, 54 F. (2d) 718 
(App. D. C.); Safety Electric Products Co. v. 
Helve ring, 70 F. (2d) 439 (C. C. A. 9th). In 1928, 
these three affiliated corporations all became affili¬ 
ated with the 254 W. 54th Street Corporation, by 
virtue of the fact that the two 50% stockholders 
of the parent Donberry Corporation each acquired 
one-half of the capital stock of the fourth corpora¬ 
tion. The petitioners contend that the legal conse¬ 
quences qf the addition of this fourth affiliate in 
1928 gave the group of four affiliates a new elec¬ 
tion, which was properly exercised in filing con¬ 
solidated returns for 1928. The respondent's de¬ 
nial of this contention raises the only question in 
this case. 

The theory of statutorv affiliation is to recognize 
the economic or business unit as distinguished from 
the separate legal entities which comprise the eco¬ 
nomic group. Ice Service Co. v. Commissioner, 30 
F. (2d) 230, 231 (C. C. A. 2d): Commissioner v. 
Adolph Hirsch & Co., 30 F. (2d) 645 (C. C. A. 2d). 
Each subsidiary in the group is considered as a 
branch office or establishment of the parent cor¬ 
poration. Article 631, Regulations 45, 62, 65, and 
69, infra. The group is a tax-computing unit. 
Commissioner v. Ben Ginsburg Co., 54 F. (2d) 238, 
239 (C. C.A. 2d) ; Wool ford Realty Co. v. Rose, 286 
U. S. 319. Article 11 (c) of Regulations 75 pro¬ 
vides that: 

* * * an affiliated group shall be consid¬ 

ered as remaining in existence if the parent 
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corporation remains as a parent and at! least 
one subsidiary remains affiliated wit|h it, 
whether or not such subsidiary was a mem¬ 
ber of the group at the time the grouji was 
formed and whether or not one or morp cor¬ 
porations have become subsidiaries or ihave 
ceased to be subsidiaries at any time pfter 
the group was formed. 

i 

Article 11 (d) of Regulations 75, infra, proyides 
that the affiliated group terminates if the parent 
ceases to be the parent, or if there is no subsidiary 
affiliated with it. Article 11, subdivisions (c)| and 
(d), Regulations 78, promulgated under the Rev¬ 
enue Act of 1932, is to the same effect. While 
these regulations are not applicable to this ^?ase, 
they are considered as more definite expression of 

i 

the earlier regulations found in Article 634 of Reg¬ 
ulations 45, 62, 65 and 69, infra. Swift & Co. v. 
United States, 38 F. (2d) 365, 373 (C. Cls.). jThe 
reenactment of the statutes in question, without 

i 

substantial change, would indicate legislative! ap¬ 
proval of the above regulations. National Uead 

Co. v. United States, 252 U. S. 140, 146; Brewster 
v. Gage, 280 U. S. 327, 337; Lucas v. American Code 

Co., 280 U. S. 445. This administrative interpreta¬ 
tion of the statute has been adopted by the courts. 
Thus, in Swift & Co. v. United States, supr^, it 
was held that where a new affiliate becomes a mem- 
ber of an affiliated group, or a member drops put, 
the group is not terminated, but continues, 'this 
holding was approved in Sweets Co. of Americh v. 
Commissioner, 40 F. (2d) 436 (C. C. A. 2d), wljere 


1S4' 


i 
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it was held that the entrv or withdrawal of a mem- 
ber did not create a new taxpayer or a new tax- 
computing unit. 

In the light of this background it becomes plain 
that the affiliated group of 1927, consisting of three 
corporations, did not become a different affiliated 
group merely by reason of the fact that the two 
stockholders of the unchanged parent corporation 
acquired the stock of another corporation. If the 
addition in 1928 to the 1927 group was so substan¬ 
tial as to actually result in a new group of an en¬ 
tirely different character, a contrary result might 
obtain. See Export Leaf Tobacco Co. v. Commis¬ 
sioner , 7S F. (2d) 163 (C. 0. A. 2d); Albert Leon 
& Son v. Commissioner, 29 B. T. A. 251; Article 11 
(d), Regulations 75, infra. That was not the case 
herein. The petitioners have not offered to show 
that any fundamental change took place. It can¬ 
not be emphasized too strongly that the parent cor¬ 
poration remained unchanged throughout 1927 and 
1928 with the same controlling stockholders. In 
the ultimate analysis, all that occurred herein was 
that one economic or business unit, an affiliated in¬ 
corporated group, obtained new assets by the addi¬ 
tion of another corporation to the group. The new 
addition was comparatively small, since the 254 
AV. 54tli Street Corporation had a capital stock of 
$50,000, while the petitioners alone had an out¬ 
standing capital stock of $125,000. The petition¬ 
ers have not shown the capital stock of the 134 E. 
64th Street Corporation. 
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The petitioners' contention, if carried to a logical 

i 

conclusion, renders the Congressional purpose 
nugatory, since it would permit an affiliated g|roup 
of corporations a new election as to the ba^is of 
filing returns by the simple expedient of creating 
a new corporation and distributing some of thje ex¬ 
isting corporation’s assets to the new corporation. 
See Braden Steel Corporation v. Commissioner 
(C. C. A. 10th), decided July 8, 1935. not officially 
reported but found in Yol. I, Prentice-Hall, j.935, 
par. 1634; Wool ford Realty Co. v. Bose, supra. 
Congress hardly intended such a result. 

There is nothing in the record to show thaj the 
addition of the 254 W. 54th Street Corporation ef¬ 
fected any fundamental change in the existing 
group. There is nothing to indicate the relative 
size and importance of the 254 W. 54th Street Cor¬ 
poration, as compared with the other three, o[ther 
than capital stock. Even as judged by this J cri¬ 
terion, the record does not show any substantial 
addition to the existing group. Furthermore^, in 
such cases as these, wffiere taxpayers seek the bene¬ 
fit of exceptional treatment, the statute musj: be 
construed so as to resolve every doubt against ljiim, 
rather than in his favor, as contended by peti¬ 
tioner. Heiner v. Colonial Trust Co., 275 ui S. 
232, 235; Franciscus Realty Co. v. Commissioner, 
39 F. (2d) 583, 586 (C. C. A. 8th). j 

The Government’s position is firmly supported 
by the authorities. In Braden Steel Corporation 
v. Commissioner, supra, the parent corporation of 
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two affiliates caused to be organized in 1928 a third 
corporation, the parent corporation transferring a 
portion of its business to the third corporation, re¬ 
ceiving, in return, all of the issued stock. The 
original two affiliates filed separate returns for 
1927. The court held that the addition of the third 
affiliate for 1928 did not create a new election as 
to the basis of reporting income. 

Similarly, it has been held in Export Leaf To¬ 
bacco Co. v. Commissioner, supra, where an affili¬ 
ated group existed with the same parent corpora¬ 
tion throughout 1926, 1927, and 1928, and a new 
corporation was added to the group in 1927 and 
two new corporations were added in 1928, that no 
new right of election resulted to the basis of re- 
porting income either in 1927 or 1928, by reason of 
the additions of those years. The court said, in 
quoting the decision of the Board of Tax Appeals 
herein with approval (p. 165) : 

It is argued that every addition of an af¬ 
filiate changes the group and gives rise to a 
new right of election. But this is not so 
where the group remains substantially con¬ 
stant and the new member cannot fairlv be 

* 

said to destroy the integrity of a single busi¬ 
ness. Whether that happens in any par¬ 
ticular case is a question of fact to be deter¬ 
mined bv how substantial is the change in the 

mf O 

continuity of the business and whether two 
groups having little common relation are 
consolidated. * * * Doubtless a change 
may be so fundamental as to create a new 


and different group ( Albert Leon &\ Son, 
Inc., v. Commissioner, 29 B. T. A. 2511, but 
such a change will not occur if the dominant 
parent of all the affiliates remains the iame. 
Huntington Beach, Inc., v. Commissioner, 30 
B. T. A.-731, 735. * * * 

Again, in Imperial Assurance Co. v. Commis¬ 
sioner, 19 B. T. A. 1068, four corporations, Affili¬ 
ated during the taxable year 1922, filed separate 
returns for that year. In 1923, two more corpora¬ 
tions became affiliated with the original four. Yet 
it was held that, in the absence of permission bV the 
Commissioner, the six corporations were not en- 
titled to file a consolidated return for the year 1923. 
The Board stated plainly that (pp. 1071—1072): 

* * * w h en once the right of election is 

exercised by the members of an affiliated 
group, it may not be changed as long aS the 
original affiliation continues without first se¬ 
curing the permission of the Commissioner. 
Congress evidently thought this provisiofn of 
the law was necessary, to secure good ad¬ 
ministration and we have no right to disre- 
gard it. Only in cases where the Commis¬ 
sioner had abused his discretion to gfant 
permission to change the basis would we jdis- 
turb his decision. 

The mere adding on or dropping off <j>f a 
member from time to time does not give rise 
to the right of a new election. * * * 

To the same effect is Peerless Pattern Co. v. Corrib 
missioner, 29 B. T. A. 767. Cf. B. Mifflin Hpod 
Brick Co. v. Commissioner, 19 B. T. A. 785. 
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It has been held that, if the additions or substrac- 
tions to the affiliated group are such as to give it a 
wholly different character, the election of the prior 
group is not binding on the new. Albert Leon & 
Sons v. Commissioner, supra. In that decision it 
is to be noted that a two-corporation affiliated 
group terminated in the year prior to the taxable 
year in question, and in the year in question became 
part of a new seven-corporation affiliated group. 
It was expressly pointed out that no right of elec¬ 
tion arose where there was merelv an addition to 

* 

an existing group (pp. 254-255). 

The case of Stonega Coke & Coal Co. v. Commis¬ 
sioner, 57 F. (2d) 1030 (C. C. A. 3d), reached an¬ 
other result. But that court seems to have over¬ 
ruled itself by implication in the case of Marvel 

Equipment Co. v. Commissioner, 67 F. (2d) 354 
(C. C. A. 3d), by deciding the latter case on a basis 

inconsistent with an earlier decision. Export Leaf 
Tobacco Co. v. Commissioner, supra. The authority 
of the Stonega case has thus been considerably 
limited. In the Marvel Equipment Co. case, two 
affiliated corporations filed separate returns for 
1926. In 1927, they became affiliated with an en¬ 
tirely new group. In allowing an election for the 
year 1927, the court seemingly emphasized the fact 
that there was a new group, with a new dominant 
parent corporation. From the court’s opinion, the 
inference is unmistakably clear that the contrary 
result would follow if the case presented merely 



the addition of a corporation to an existing, affili¬ 
ated group. The court said (pp. 355-356): 


The parent corporation has the right to 
determine the kind of return, whether sep¬ 
arate or consolidated, to be filed by tlfe af¬ 
filiated group. If an affiliated groupj con¬ 
tinues during a taxable year the addition of 
a corporation to the group or the dropping 
of a corporation from the group does not 
destroy the affiliation as a tax competing 
unit for the purpose of determining injcome 
and profits tax, provided the parent com¬ 
pany remains the same when the additions 
and subtractions are made. Swift & (j{o. v. 
United States, * * *. i 


* * * * * 

The petitioner here was a member ]of a 
new group with a new dominant parent I com¬ 
pany, and it seems that under the pijoper 
construction of section 240 (a) of the Reve¬ 
nue Act of 1926, the petitioner had the tight 
to the benefit of a consolidated return fo be 
filed by the parent corporation for the period 
of its affiliation. (Italics supplied.) 


All of the above-mentioned authorities clqarly 
indicate that the Congressional intent in Section 
142 (a) was that the business unit consisting of 
affiliated corporations was to be given an eledtion 
of filing separate or consolidated returns for that 
year. The mere expansion of the size of the lousi¬ 
ness unit by the addition of another corporation 
to the affiliated group would not give the affiliated 
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group a new election. The fundamental point is 
that the separate entities comprising the business 
unit, having committed themselves to a basis of 
filing returns by an election in any one year, do 
not give themselves a new election merely by the 
addition or subtraction of a new corporation to 
the business unit. 

***** 

The canons of statutory construction offered by 
the petitioners are noteworthy, but a more definite 
rule applicable here is that the interpretation of 
Section 142 (a) of the Revenue Act of 1928 is to 
be made in the light of and in conformity with 
the Congressional purpose behind it. Gregory v. 
Helvering, 293 U. S. 465; Helvering v. N. Y. Trust 
Co,, 292 U. S. 455, 465; Fleischmann Co. v. United 
States, 270 U. S. 349, 360; Ozawa v. United States, 
260 U. S. 178, 194. 

The petitioner’s first argument (Br. 7-10) is 
evidently to this effect: that, because the 254 West 
54th Street Corporation had not been affiliated 
with the other three corporations prior to 1928, and 
had not taken part in the election for 1927, when 
it did become affiliated with the other three corpo¬ 
rations, a new right of election for all four corpo¬ 
rations arose. This is tantamount to arguing that 
the mere addition or subtraction of a new corpora¬ 
tion to an affiliated group gives rise to new elec¬ 
tion. This is not in accord with the authorities 
stated above. 
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The complete facts of Whit yuan, Ward & Lev Co. 
v. Commissioner, 29 B. T. A. 670, 675, make | that 

i 

case quite distinguishable. In that case, the parent 
corporation A filed separate returns in 1926 with 
subsidiary B, a wholly dormant corporation. In 
1927, parent corporation A, corporation B 
dormant), and corporation C, an actively operat¬ 
ing subsidiary, all affiliated, filed consolidate^ re¬ 
turns. In 1928, parent corporation A, corporation 
B (still dormant), corporation C, and corporations 
D and E, two actively operating, affiliated Sub¬ 
sidiaries, filed consolidated returns. The Board of 
Tax Appeals held that the relation of corporation A 
with its dormant subsidiary B, during 1926, jwas 
such that it did not constitute an affiliation, and 
that the filing of consolidated returns in 1927 con¬ 
stituted the first election by an affiliated group. 
Hence, the petitioners, corporations D and E, were 
entitled to file consolidated returns in 1928. 

The case of Pictorial Review Co. v. Helvering, 68 
F. (2d) 766 (App. D. C.), was not concerned ^Vith 
the problem here. It involved the filing of a sepa¬ 
rate return by an affiliate pursuant to a mandatory 
provision in the Treasury regulations. This Cqurt 
held that the filing of a separate return under s!uch 
circumstances did not constitute a voluntary elec¬ 
tion, a free and deliberate choice. In the instant 
case, the separate returns were voluntarily filed^ 

The cases of Swift & Co. v. United States, supra, 
and Sweets Co. of America v. Commissioner, supra, 
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are cited in behalf of the respondent, for the sole 
purpose of showing the status of affiliated groups of 
corporations as affected by the subtraction or addi¬ 
tion of a new member. See Imperial Assurance 
Co. v. Commissioner, supra, at p. 1073. 

The petitioners finally contend (Br. 52) that the 
addition of the 254 West 54th Street Corporation 
made a substantial change in the affiliated group as 
it existed in 1927. This contention is not substan¬ 
tiated by the record. Rather, the record indicates 
that the change, if any, was slight. 

CONCLUSION 

The decision of the Board of Tax Appeals is cor¬ 
rect and should be affirmed. 

Respectfully submitted. 

i Frank J. Wideman, 

Assistant Attorney General . 
Sew all Key, 

i John G. Remey, 

John Paul Jackson, 

Special Assistants to the Attorney General. 

A. L. Jacobs, 


September 1935. 


Attorney. 



APPENDIX 


Revenue Act of 1926, c. 27, 44 Stat. 9: 

Sec. 240. (a) Corporations which are 
affiliated within the meaning of this section 
may, for any taxable year, make separate 
returns or, under regulations prescribed by 
the Commissioner with the approval of| the 
Secretary, make a consolidated return of 
net income for the purpose of this titlel, in 
which case the taxes thereunder shall be com¬ 
puted and determined upon the basis of such 
return. If return is made on either of s^ich 
bases, all returns thereafter made shall be 
upon the same basis unless permissioii to 
change the basis is granted by the Commis¬ 
sioner. (U. S. C. App., Title 26, Sec. 9^3.) 

Revenue Act of 1928, c. 852, 45 Stat. 791: j 

Sec. 142. Consolidated returns of cor¬ 
porations—Taxable year 192s. 

(a) Consolidated returns permitted .— 
Corporations which are affiliated within the 
meaning of this section may, for the taxable 
year 1928, make separate returns or, under 
regulations prescribed by the Commissioher 
with the approval of the Secretary, mak^ a 
consolidated return of net income for the 
purpose of this title, in which case the ta^es 
thereunder shall be computed and deteifm- 
ined upon the basis of such return. If Ire- 
turn for the taxable year 1927 was m^ide 
upon either of such bases, return for the 
taxable year 1928 shall be upon the sakne 

( 17 ) ! 
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basis unless permission to change the basis 
is granted by the Commissioner. 

Regulations 45, promulgated under the Revenue 
Act of 1918: 

Art. 831. Affiliated corporations .—The 
provisions of the statute requiring affiliated 
corporations to file consolidated returns is 
based upon the principle of levying the tax 
according to the true net income and in¬ 
vested capital of a single business enterprise, 
even though the business is operated through 
more than one corporation. Where one cor¬ 
poration owns the capital stock of another 
corporation or other corporations, or where 
the stock of two or more corporations is owned 
by; the same interests, a situation results 
which is closely analogous to that of a busi¬ 
ness maintaining one or more branch estab¬ 
lishments. In the latter case, because of the 
direct ownership of the property, the in¬ 
vested capital and net income of the branch 
form a part of the invested capital and net 
income of the entire organization. Where 
such branches or units of a business are 
owned and controlled through the medium of 
separate corporations, it is necessary to re¬ 
quire a consolidated return in order that the 
invested capital and net income of the en¬ 
tire group may be accurately determined. 
Otherwise opportunity would be afforded 
foil the evasion of taxation by the shifting of 
income through price fixing, charges for 
services, and other means by which income 
could be arbitrarily assigned to one or an¬ 
other unit of the group. In other cases 
without a consolidated return excessive tax¬ 
ation might be imposed as a result of purely 
artificial conditions existing between corpo- 



rations within a controlled group. Se4 ar¬ 
ticles 785, 791, 802, and 864-869. j 
Art. 634. Change in ownership during 
taxable year. —When one corporation Owns 
or controls substantially all the stock of! an¬ 
other corporation at the beginning of jany 
taxable year, but during the taxable jear 
sells or parts with the control of all <^r a 
majority of such stock to outside interests 
not affiliated with it, or when one corpora¬ 
tion during any taxable year acquires!the 
ownership or control of substantially all! the 
capital stock of another corporation with 
which it was not previously affiliated, a 'full 
disclosure of the circumstances of sjuch 
changes in ownership shall be submitted to 
the Commissioner. In accordance with j the 
peculiar circumstances in each case the Com¬ 
missioner may require separate or consoli¬ 
dated returns to be filed, to the end fhat 
the tax may be equitably assessed. 

I 

These articles appear in Regulations 62, 65, j 69, 
under subsequent acts. 

Regulations 74, promulgated under the Revenue 
Act of 1928 : j 

Art. 731. Consolidated' returns of affili¬ 
ated corporations for 1928 .—Affiliated cor¬ 
porations as defined in section 142 (c) njiay 
for the taxable year 1928 make separate re¬ 
turns or make a consolidated return in whjch 
it will be reported the consolidated net in¬ 
come of the affiliated corporations, except 
that if a return for the taxable year 1^27 
was properly made upon either of thbse 
bases, the return for the taxable year 1^28 
must be made upon the same basis unlfess 
permission to change is granted by the Com¬ 
missioner. In applying for permission to 
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change from one basis to the other there 
should be submitted a statement in the form 
of an affidavit executed by the persons quali¬ 
fied to sign the returns setting forth com¬ 
pletely the reasons for making the request. 
If a consolidated return including all of the 
affiliated corporations is made, the tax shall 
be assessed upon the basis of such return, 
the total tax being computed in the first 
instance as a unit and assessed against the 
respective affiliated corporations in such 
proportions as may be agreed among them, 
or, in the absence of any such agreement, 
on the basis of the net income properly as¬ 
signable to each. If a notice in respect of 

a deficiency in tax for the taxable vear 1928 
• %/ * 

is mailed to any of the affiliated corporations 
which made a consolidated return for such 
taxable year, the running of the statute of 
limitations on assessment and collection 
shall be suspended in the case of all of such 
corporations. (See sections 272 (a) and 277 
and articles 1171, 1201, and 1202.) 

Regulations 75, promulgated under the Revenue 
Act of 1928: 

Art 11.— Consolidated Returns for Subse¬ 
quent Years. 

* * * * * 

(c) When Affiliated Group Remains in 
Existence. For the purposes of these regu¬ 
lations, an affiliated group shall be consid¬ 
ered as remaining in existence if the parent 
corporation remains as a parent and at least 
one subsidiary remains affiliated with it, 
whether or not such subsidiary was a mem- 

mJ 

her of the group at the time the group was 
formed and whether or not one or more cor¬ 
porations have become subsidiaries or have 
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ceased to be subsidiaries at any time ajfter 
the group was formed. I 

(d) When Affiliated Group Terminates. 
For the purposes of these regulations,! an 
affiliated group shall be considered as ger¬ 
minated if the parent corporation ceasefc to 
be the parent or if there is no subsidiary 
affiliated with it. j 

Regulations 78, promulgated under the Revenue 
Act of 1932: j 

Article 11, subdivisions (c) and (d) is jthe 
same as Article 11 (d) of Regulations 751 
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